














THE CENTRAL LAW JOURNAL. 


121 








The Central Law Fournal, 








SAINT LOUIS, FEBRUARY 14, 1879. 








CURRENT TOPICS. 


What is a sufficient promise to revive a 
debt barred by the statute of limitations has 
been considered by the English courts in nu- 
merous cases (see Chasemore v. Turner, 24 
W. R. 70; Collis v. Slack, 1 H. & N. 
5 W. R. C. L. Dig. 195; Cornforth v. Smith- 
ard, 8 W.R.8,5 H. & N.13 Tanner v. 
Smart, 6 B. & C. 603; Lee v. Wilmot, 14 W. 
R. 993, L. R. 1 Ex. 364); and was again con- 
sidered in the recent case of Meyerhoff v. 
Froehlich, 27 W. R. 258, before the English 
Court of Appeal. The defendant, in May, 
1874, in answer to a demand of a debt in- 
curred by him in 1865, and consequently 
barred by the statute, wrote to the plaintiff as 
follows: ‘‘Believe me that I shall never lose 
out of sight my obligations toward you, and 
that I shall be glad as soon as my position be- 
comes somewhat better to begin again and 
continue my installments.’’ It was admitted 
that in one year since 1874 the defendant’s 
income had been slightly more than it was and 
since had been. The court held that this was 
not sufficient to revive the debt. Bram- 
wELL, L. J. — For a writing to take a case 
out of the statute there must be nothing in the 
document to show that it was not the writer’s 
intention to pay presently, as by a denial of 
the debt, or by a fromise to pay at some fu- 
ture time. Here the defendant acknowledges 
the debt, but says, ‘‘I shall not pay you 
now.’’ He is contemplating future payments. 
Indeed, I doubt whether it is more than a 
vague statement. And at any rate the condi- 
tion has clearly not been fulfilled. Brerr, 
J.—-The decisions say that to take a case out 
of the statute there must be an acknowledg- 
ment alone, or an acknowledgment coupled 
with a promise. If there is a simple ac- 
knowledgment that is sufficient, for the law 
infers a promise; but if there is an acknowl- 
edgment and promise, you must look to the 
terms of the promise, and if that be condi- 
tional you must see whether or no the condi- 
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tion is fulfilled. Here there is no simple ac- 
knowledgment, but there is a statement of the 
defendant’s inability to pay, and a promise to 
pay if in somewhat better circumstances, 
This condition has not been fulfilled; his po- 
sition was not better. The only evidence as 
to that is that he made £14 more, and there is 
no evidence as to his other circumstances. 





_ In Hardy v. Tilton, recently decided by the 
Supreme Court of Maine, the question was 
presented whether an officer, who had col- 
lected money on an execution could apply it 
in satisfaction of an execution against the 
person for whom it was collected, both execu- 
tions being in his hands for collection at the 
same time, and the court decided the question 
in the negative. The attempt has often been 
made to attach or levy upon money thus situ- 
ated; but it has uniformly been held that 
money, while in the hands of an officer who 
has collected it under legal process, is in cus- 
todia legis, and not the subject of attach- 
ment or levy. The leading case in this 
country was decided by the Supreme Court of 
the United States as long ago as 1801. A 
sheriff, having collected money on an execu- 
tion, levied thereon an execution which he 
held against the person for whom the money 
was collected. The court held that the levy 
could not legally be made. Turner v. Fen- 
dall, 1 Cranch, 117. Many similar decisions 
have been made by the State courts. Willis 
v. Pitkin, 1 Root, 47; Prentiss v. Bliss, 4 Vt. 
515; First v. Miller, 4 Bibb, 311; Dubois v. 
Dubois, 6 Cow. 483; Reddick v. Smith, 4 IIL 
421; Dawson v. Holbrook, 1 Ohio, 135; Crane 
v. Freese, 1 Harrison, 305; Conant v. Bick- 
nell, 1 D. Chip. 50; Bank v. Beaston, 7 G. 
& J. 421; Jones v. Jones, 1 Bland. 443; 
Blair v. Canty, 2 Speers (S. C.), 34; Burrell 
v. Letson, 1 Strobh. (S. C.) 230; Clymer v. 
Willis, 3 Cal. 863; Reno v. Wilson, Hemp. 
91; Dawson v. Holcomb, 1 Ham. 276; Wil- 
der v. Bailey, 3 Mass. 289; Thompson vy. 
Brown, 17 Pick. 462; Campbell v. Holbrook, 
24 Ill. 24. Some of these cases relate to at- 
tempts to attach the money on writs; others 
to efforts to reach it by trustee process; oth- 
ers, where, as in the case at bar, attempts 
were made to levy executions upon it; but 
the same principle runs through them all; 
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namely, that money collected by an officer on 
legal process, while it remains in his hands, is 
to be regarded as in custodia legis, and not the 
subject of levy or attachment in any form. 





In Hendrie v. Sayles, appealed from tke | 


United States Circuit Court for the Eastern 
District of Michigan, tbe Supreme Court of the 
United States has lately affirmed the decision 
of Brown, J., holding that where the inventor 
of a patentable invention has, before obtain- 
ing a patent, assigned the entire right and 
interest in and to the patent and the inven- 
tion to another party, the assignee will, under 
the letters patent issued to him, enjoy the 
same right to apply for and obtain an ex- 
tension of the patent at its expiration, that 
the original inventor would have had if no as- 
signment had been made. This question has 
been heretofore in doubt. In Gayler v. 
Wilder, 10 How. 477, the Supreme Court 
had held that such an assignment operated to 
clothe the assignee with a right to the patent 
that might be afterwards issued; and this 
doctrine remains unquestioned. But did any 
right to an extension pass to the assignee 
under such a prior assignment? It was held 
that it did not, in Mowry v. Railroad Co., 10 
Blatch. 89, because the terms of the assign- 
ment conveyed only the term or period of the 
letters patent then to be applied for. This 
decision is now doubtless overruled com- 
pletely by the case of Hendrie v. Sayles. It 
will be observed that in the case in 10 Blatch. 
the rule of common use in patent cases was 
applied, that an assignment or grant under a 
patent right will not be construed beyond the 
express meaning or necessary implication of 
its terms. The Supreme Court said in Nicol- 
son Pavement Co. v. Jenkins, 14 Wall. 456: 
**An assignment of an interest in ar inven- 
tion secured by leiters patent is a contract, 
and like all other contracts is to be construed 
so as to carry out the intention of the parties 
to it. It is well settled that the title of an 


inventor to obtain an extension may be the 
subject of a contract of sale; and the in- 
quiry is, whether the instrument of sale em- 
ployed in this case did secure to the purchaser 
an interest not merely in the original letters 
_ patent, but in any subsequent extension of 
them.”’ 


The reference in that case to the 


| 





term of the letters-patent which ‘tare or may 
be granted,’’ was held sufficientto carry the 
extension. So in the following named cases, 

assignments with express reference to future 
patents or terms were given like effect as to 
an extension: Phelps v. Comstock, 4 McLean, 
353 ; Case v. Redfield, 4 McLean, 526; Pitts v. 
Hall, 3 Blatch. 201; Clum v. Brewer, 2 Curtis, 
506. But in Wilson v. Rousseau, 4 How. 

685, the parties contracting with reference to 

an assignment under a patent were held to 
employ the term ‘‘ renewal ’’ as implying 
only a surrender, and reissue, no extension 
proper then being provided for by general 
laws ; and the assignee was not allowed any 
benefit of the extension afterwards granted. 
Similar rulings bave frequently been made in 
cases arising under licenses. In Hodge v. 
Hudson Riv. R R. Co., 6 Blatch. 88-90, a 
license granted hy the patentee prior to the 
extension was held not to cover the period of 
the extension, in the absence of express words 
to that effect. In Gibson v, Cook, 21 Blatch. 
146, a license granted by the patentee during 
the first or statutory extension of the cele- 
brated‘*Woodworth patent,’’ which referred in 
express terms to ‘‘the said extension,’’ was held 
not to cover the period of a subsequent exten- 
sion by special act of Congress, and in Water- 
mar v. Wallace, 13 Blatch. 128, where a license 
was granted by the assignee of the original 
patentee, he having an assignment of the ori- 
ginal term only of the patent, but the license 
referred in express terms to a probable exten- 
sion of the patent, this was held not to oper- 
ate to invest the licensee with any right during 
the period of the extension which was after- 
wards in fact secured. This ruling was based 
on the doctrine of Mitchell y. Hawley, 16 
Wall. 550, that *‘ no one in general can sell 
personal property and convey a valid title to 
it, unless he is the owner, or lawfully repre- 
sents the owner. Nemo dat quod non habet.’’ 
In the latter case the license granted by an 
assignee of the patentee was he'd to be abso- 
lutely void beyond the period of time covered 
by the assignee’s grant of interest. Without 
contravening, in any respect, the rule governing 
these cases, the de®ision in Hendrie v. Sayles 
evidently recognizes the assignment of the in- 
vention and the patent right, prior to the grant 
of letters, as vesting all the property therein 
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absolutely and for all purposes, in the assignee, 
and as placing him literally in the shoes of the 
original patentee. 





ts 


ADMISSION TO THE BAR IN ENGLAND.* 


In order to become a barrister it 1s neces- 
sary to be called to the bar, and to be quali- 
fied to be called to the bar it is necessary first 
to bea member of an ‘‘Inn of Court;’’ sec- 
ondly, to have kept a certain number of terms, 
and to have complied with certain regulations ; 
and thirdly, to have passed an examination in 
the law. As to the first step, there are at present 
four of these Inns, or societies, called Lincoln’s 
Inn, the Middle and Inner Temple, and Gray’s 
Inn. Perhaps the best way of forming an ac- 
curate idea of their functions is to regard 
them as analogous to colleges, which together 
make up the legal University of London. The 
students of these correspond to the under- 
graduates, and the barristers to the graduates 
of other universities. In each Inn, also, cer- 
tain of the most distinguished barristers are 
called ‘* Benchers,’’ and occupy a position 
very similar to that of ‘* Fellows’’ of Oxford 
or Cambridge. They appoint one of their own 
number to be treasurer of the Inn, and he, 
during his term of office, acts as chief of the 
society. There were also formerly a number of 
small Inns, but they have all long ago been 
bought up or otherwise acquired by the four 
large societies mentioned, and the latter pro- 
vide the only means a barrister has of entering 
his profession. Each of the four Inns appoints, 
from time to time, five ‘‘ Benchers ”’ out of its 
own members, and these twenty ‘* Benchers”’ 
so appointed form the ‘‘ Council of Legal Ed- 
ucation,’’ which constitutes the executive body 
of the university, issuing regulations concern- 
ing the admission, education and examination 
of students. These regulations are binding 
on the members of every Inn; but each soci- 
ety is entitled, if it pleases, to impose any 
additional restrictions on its own members, 
The first point to be decided is, whether the 
would-be barrister is eligible. According to 
the regulations issued by the Council, attor- 
neys at law, barristers, clerks, notaries public, 





*The following sketch of the study of the law in 
England, the result of observations made by the writer 
while in that country last year, presents the subject ina 
brief way, and will, it is believed, be read with inter- 
est-—[Eb. CENT. L. J. - 














and a number of others acting in any offi- 
cial capacity are prohibited from becoming 
students of the Inns of Court; and in addi- 
tion to the somewhat lengthy list of disquali- 
fications mentioned in the article, the society 
of Lincoln’s Inn requires that their students 
shall not be in trade. 

Besides these positive disabilities, the stu- 
dent, before he can become a member of his 
Inn, has to satisfy the Council that he has re- 
ceived a sufficiently liberal education to justify 
his becoming a member of a learned profes- 
sion. This may be done by producing a cer- 
tificate that he bas passed a public examination 
at some university within the British Domin- 
ions, or by passing an entrance examination in 
the English and Latin languages and English 
history. As to the choice of an Inn, the mat- 
ter lies with the student. Indeed, the Inn to 
which a man belongs makes so little practical 
difference in his career at the bar, that the 
whole question turns chiefly on-a matter of con- 
venience, This much may be said, however, 
on the subject: The student who intends prac- 
ticing in the courts attached to the chancery 
division, or of paying special attention to con- 
veyancing, will find Lincoln’s Inn the most 
convenient; while he who hopes to acquire a 
common law business, will find the Middle, or 
Inner Temple, better suited for this purpose. 
It is difficult to see what special attraction 
Gray’s Inn offers. It is not only separated from 
the three other Inns, but it is a considerable 
distance from the law courts, The pecuniary 
fees are, however, slightly lower, and since the 
number of its members is far less than at the 
other Inns, the chance of obtaining a scholar- 
ship or prize is somewhat greater than in the 
case of the larger societies. Of course, the 
chief reason why itis desirable to belong to 
that Inn where the barristers, when called, wil! 
have rooms or chambers, is that every Inn has 
its own library, and that it be readily accessi- 
ble, is an important matter with him. From 
any part of Lincoln’s Inn or the Temple, any 
of these libraries can be reached in two or 
three minutes. The libraries of the Inns are 
chiefly confined to law works. Lincoln’s Inn 
has the reputation of having the best law 
library in London; the Middle Temple, that 
which is richest in American law books, and 
the Inner Temple of having by far the bes\ 
and most comfortable of the three. The Inns 
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generally, only let the rooms contained in them 
to their own members, and that is another ad- 
vantage of belonging to that Inn where the 
barrister will ultimately want rooms. As to 
which of the two Temples a common law bar- 
rister will find it most advantageous to join, 
can not be readily ascertained. The Inner 
Temple is, it is believed, considerably the 
largest in point of numbers of all the Inns. 
Until recently it was exclusively confined to 
Oxford and Cambridge men; and although 
now open to every one, indifferently on simi- 
lar terms, it hasstill, toa certain extent, main- 
tained the character of being specially a uni- 
versity Inn. 

The Middle Temple draws to it a larger pro- 
portion of the members of the University of 
London and of students from the colonies, 
and its list of members comprise, at the pres- 
ent time, many of the most eminent living 
' lawyers. Practically, however, the majority 
of students who intend to practice at the 
common law bar enter at whichever of the 
two Inns they have the most friends and ac- 
quaintances. 

Having then fixed on his future Inn 
and having shown that he is eligible to be. 
come a member of it, the student has next to 
be admitted. If he has not already done so, 
he will now obtain from the office of his Inn a 
copy of the regulations which affect him, and 
he will thus see if any restrictions .are placed 
on its members beyond those imposed by the 
Council on all students. The student will also 
obtain from the office of his Inn a printed 
form of application, for which he will have to 
pay one guinea, and this must be procured 
before any one can enter for the preliminary 
examination. This form recites that the ap- 
plicant is desirous of hecoming a member of the 
Inn,and is not an attorney at law,solicitor,etc , 
as mentioned above, and is signed by two bar- 
risters, who recommend the applicant as a 
proper member. Formerly it was not unusual 
for students before being called to the bar to 
practice for some vears under the bar by tak- 
ing out a certificate as a special pleader, con- 
veyancer or draftsman in equity. Conveyan- 
cers confined themselves to conveyancing and 
special pleaders and equity draftsmen to draw- 
ing pleadings, writing opinions, etc., but they 
did not go into court. They thus formed a 
class of legal practitioners, distinct, both from 





students and from barristers, and occupying 
a position between them far more akin to the 
latter than to the former. No _ practical 
advantage is now gained by their forming 
a separate body; and as the Inns have, with 
a few exceptions, refused to grant any new 
certificates for the last few years, the class is 
gradually dying out. Besides signing these 
declarations the student will have, on his ad- 
mission to the Inn, to make certain payments. 
He must,unless he has passed a public examin- 
ation at some University in the British Domin- 
ions, deposit a sum of £100 as caution money, 
This sum, however, is only temporarily with- 
drawn from his possession, for, on his call to 
the bar, it is used in whole or in part payment 
of the fees then due by him, and the balance, 
if any, is returned to him. He has also gen- 
erally to execute a bond, on admission, to se- 
cure the payment by him, up to a certain 
amount of whatever he may owe to the so- 
ciety for fees, dinners, etc. 

The student having become a member of an 
Inn of Court, has still to satisfy certain con- 
ditions before he is qualified to be called. He 
has to keep twelve terms, to pass an examina- 
tion in Roman law, also. in English law, and 
must be at least twenty-one years of age. 
Every year contains four terms, so that three 
years is the shortest time in which any one can, 
in general, qualify himself to become a barris- 
ter. There may be cases where this has been 
obtained in two years, but it is probable that 
the majority of students spend at least four 
years in preparation. Any term is ‘‘kept,’’ 
not as in most universities, by residence or at- 
tending lectures, but by the somewhat curious 
way of ‘‘ eating dinners.’’ This seems to be a 
revival of some old legal way of making a man’s 
residence in the Inn by dining there; and was 
also, no doubt, partly due to the fact that 
formerly, after dinner, the doors were shut, 
and the students then instructed in law by 
means of mock trials. Each Inn owns a large 
dining hall, and every day during term time 
dinner is served there. All then that is nec- 
essary in order to keep a term, is to dine for 
a certain number of nights in the hall attached 
to the Inn in question. A student who is at 
the same time a member of any of the univer- 
sities can keep a term by dining any three 
days in it, while all others have to dine six 
days at least. On these occasions the ‘* Bench- 
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ers’’ sit at a high table apart from the bar- 
risters and students. The latter dine in gowns 
which are supplied for them and kept in a 
robing room near the hall, and for the use of 
which a small fee is charged. The dinner, by 
the way, is not available for the purpose of 
keeping a term unless the student be present 
at the grace before dinner, during the whole 
dinner and until the concluding grace is said. 
But little there is said on the study of the 
Roman law, although some knowledge of the 
subject is requisite to pass the examination, 
the time usually given to its study being about 
two months. The second part of the exam- 
ination is much more difficult, and com- 
prises the branches of real and personal 
property. The text books used may not be 
so well known with us, as they are adapted 
to conform to local statutes. Snell and 
Hayne appear to be the authorities on 
Equity, and Williams on Real and Personal 
Property, Stephen (Digest) on Evidence, 
Chitty on Contracts, and Archbold on Criminal 
Law. Those who pass receive from the Coun- 


cil certificates of fitness for being called to the 


bar. These regulations are common to all the 
members of all the Inns, but at Lincoln’s Inn 
certain additional formalities have to be gone 
through with before the student is qualified to 
be called to the bar. No member of that so- 
ciety can be called unless he has been intro- 
duced by the steward to the bar table (where 
the barristers dine) three times after dinner. 
Each introduction must take place at a different 
term, and one of them must be in the last year 
before the student’s call. If the student 
should forget to be introduced at the proper 
time, he might find his call delayed a half a 
year or more. As the students file past the 
bar table, it is competent for any barrister 
present to object to any whom he deems un- 
worthy to be called. Thisis done by plucking 
the gown, or else by tearing up certain papers 
which the student has to lay before the Inn 
before his introduction. Before the first, and 
also before the last of such introductions, the 
student must sign a declaration, and obtain a 
certificate of good conduct from some barris- 
ter of Lincoln’s Inn, and these papers must 
be laid before the barristers on some day of 
the term to which the introduction takes place. 

The ceremony of the call itself is a formal 
operation, the details of which vary in each 





Inn. It is usual for the student to dine in the 
hall on his call night, and in the Middle Tem- 
ple he is further obliged to come in wig and 
gown. At Lincoln’s Inn the newly-called bar- 
risters take dessert and wine with the ‘* Bench- 
ers ;’’ the senior ‘* Bencher ’’ present proposes 
their health, and then the ‘* Benchers”’ retire, 
and leave those called to spend the evening 
together. At the Middle Temple, those just 
called are allowed to give a call supper in the 
hall after dinner is finished. At the Inner 
Temple, after the publication of the call in the 
private room of the ‘‘ Benchers,’’ the senior 
‘*Bencher’’ congratulates the new barristers on 
their call, and speaks of the responsibilities 
and duties of their profession, to which the 
senior student responds in a suitable manner ; 
but in this Inn it is the students who are bowed 
out, and leave the ‘‘Benciiers’’ to their wine 
and dessert. Members of the junior bar—that 
is, those who are not Queen’s counsel, or, as it 
is usually expressed, who have not taken silk— 
are, by the custom of the profession, permit- 
ted to take pupils. It is not usual to take a 
pupil for less than six months, and some bar- 
risters refuse to take any for less than a year. 
Moreover, as beginners are not only useless, 
but are in every one’s way for the first two or 
three months, they generally have a difficulty 
in finding any one with a good practice whois 
willing to take them for less thana year. The 
fee, which is payable in advance, is a hundred 
guineas a year, or fifty for half that time. For 
this fee the pupil is entitled, during the term of 
his tuition, to go to the chambers of the bar- 
rister with whom he is realing during business 
hours. There he does as well as he can the 
work which is to be done—draws conveyances 
and pleadings, and writes opinions. and in this 
way learns the practical part of his business. 
The most usual course is for the student to 
take several courses of this kind under differ- 
ent barristers, spending often two years in this 
way. He may, for example, spend a half a 
year with a chancery barrister, the rest of it 
with a special pleader, six months with a con- 
veyancer, and so on, thus acquiring a practi- 
cal knowledge with each department of the law. 
W. H. W. 


i 
— 





THE bill providing for a Supreme Court Commis- 








sion in this State has been defeated in the Legislature 
by a large majority. 
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BANKRUPTCY — EFFECT OF SALE OF 
LANDS ON DOWER. 





LAZEAR v. PORTER. 


Supreme Court of Pennsylvania, January 6, 1879. 


The real estate of a bankrupt was sold by the as- 
signee, at public sale, in pursuance of an order of the 
bankruptcy court directing the same to be made, sub- 
ject to the lien of a certain mortgage, but free and dis- 
charged from all other liens and incumbrances. Held, 
that the dower of the bankrupt’s wife was not divested 
by the sale. 


This was an amicable action in assumpsit, and 
the following facts were agreed upon in the nature 
of a case stated: 

On the 28th day of November, A. D. 1877, S. B. 
W. Gill, Exq., was duly adjudged a bankrupt, by 
the District Court of the United States for the 
Western District of Pennsylvania, upon creditors’ 
petition, and W. D. Porter, the plaintiff, was after- 
wards duly appointed assignee of the estate of said 
bankrupt, which estate included the lots of ground 
hereinafter mentioned, of which the said bank- 
rupt was seized in fee at the time of the filing of 
said petition. On the 27th day of May, A. D. 1878, 
the said assignee, in pursuance of an order of said 
district court, and for the purpose of raising money 
40 pay the debts of said bankrupt, sold at public 
auction to the defendant, Mrs. Charlotte C. Lazear, 
lots Nos. 49 and 50, in plan of the partition of 
George Denniston’s estate, situate in the 20th ward 
of the city of Pittsburgh, for the sum of $465 cash, 
subject to the lien of a certain mortgage for $2,550, 
but it was directed by said order of sale and was 
#0 stated in the advertisement thereof, that all 
other liens and incumbrances should be discharged 
by said sale. 

The said bankrupt, at the time of the commence- 
ment of said proceedings in bankruptcy, had a 
wife, who is still living, and who, it is alleged, 
claims to be entitled to a dower interest in said 
real estate, notwithstanding said sale, insisting that 
the same was not thereby divested. 

The said sale having been confirmed absolutely 
by the sald district court, the said assignee there- 
upon executed and tendered a deed for said prem- 
ises to the defendant, and demanded payment of 
said purchase-money, which she refused, in con- 
sequence of the aforesaid claim of dower, alleging 
that the same being an incumbrance thereon, she 
is not bound, under the terms of sale, to accept 
and pay for the property. Wherefore this suit is 
brought to recover said purchase-money. 

If the court should be of opinion that the right 
of dower of the bankrupt’s wife aforesaid was di- 
vested by the bankruptcy proceedings and sale 
aforesaid, then judgment to be entered in favor of 
the plaintiff, and against the defendant above 
named, for the above sum of $465, with interest 
from the date of said sale, and costs; otherwise, 
judgment to be entered for the defendant for costs, 
either party reserving the right to sue out a writ 





of error therein. Judgment having been entered 
for the plaintiff on the case stated, the defendant 
sued out a writ of error. 

TRUNKEY, J., delivered the opinion of the court: 

The question presented is, does a sale of the 
lands of a bankrupt by the assignee divest the 
dower of the bankrupt’s wife? 

By operation of law, the title of the bankrupt’s 
real estate is vested in the assignee, from the date 
of the commencement of the proceedings in bank- 
ruptcy. Rev. Stat. U. S8., sec. 5044. The assignee 
shall sell the unencumbered real estate on such 
terms as he thinks most for the interest of the cred- 
itors. Ib., sec. 5062. He shall have authority, 
under the direction of the court, to redeem or dis- 
charge any mortgage or lien upon the real estate, 
or to sell the same subject to such mortgage or lien. 
Ib., sec. 5066. On application of any party in in- 
terest the court shall have supervisory power over 
such sales, including the power to set aside the 
same and order are-sale. Act of the U.S., June 
22, 1874, sec. 4. 

In Pennsylvania, an insolvent debtor under arrest 
and imprisonment, to procure his discharge shall 
execute an assignment of all his estate to trustees 
nominated by his creditors. and appointed by the 
court. Act 1836, Purd. Dig. 779. pl. 22. The 
trustees shall be deemed vested with all the estat 
of the insolvent at the time of filing his petition, 
subject toliens. Ib. 782, pl. 42. They shall con- 
vert the estate into cash, and make distribution 
among the creditors. Ib. 780, pl. 32. The prop- 
erty of the insolvent vests in the trustees by oper- 
ation of law, not by virtue of the assignment. 
Ruby v. Glenn, 5 Watts. 77. 

The salient points touching the question in hand, 
ef the bankrupt law and insolvent debtor act, have 
been noted, the better to observe the similarity of 
the title, which passes to the assignee in the one 
and trustee in the other, a title created by opera- 
tion of law in each in trust for creditors. The en- 
tire estate of the bankrupt is transmitted, so of the 
insolvent. The assignee is subject to the power 
and direction of the court, and so is the trustee. 
In each thé estate is to be converted into money for 
the payment of debts, and the accounts are sub- 
ject to the examination of the respective courts. 
Nothing is said in either statute of the incipient 
estate of the bankrupt’s or insolvent’s wife. The 
revised act of 1836 was a re-enactment of prior 
statutes of like tenor relative to insolvents. At an 
early day it was held that the quasi judicial pro- 
ceedings for disposition of insolvents’ estates did 
not defeat the right of dower. Keller v. Michael, 
2 Yates, 300. Ata late day the same doctrine was 
held in Eberle v. Fisher, 1 Har. 526, when the court 
said: ‘In 1822 our insolvent laws required the 
assignment to be made when the unfortunate debtor 
was in custody. He must so make it to obtain his 
discharge. His creditors designated and the court 
appointed the trustee. The interest which his as- 
signee had was precisely his iaterest, and no more. 
He sells his effects, real, personal and mixed. He 
collects his debts and he divides the fund according 
to law among the creditors. If a surplus, he re- 
turns it to the debtor. The wife is not named in 
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our insolvent laws, and if the insolvent has real 
estate which is sold by the trustee, and she survives 
her husband, she is entitled to dower in that es- 


tate.”” By parity of reasoning, the purchaser from 
an assignee in bankrupty takes subject to the bank- 
rupt’s right of dower. So held the learned and 
able Judge of the United States District Court for 
the Eastern District of Pennsylvania. Re Angier, 
4N.B.R. 619. 

Of course, as said by defendant in error, ‘‘ the 
general principle that a judicial sale in this State 
will bar the wife’s right of dower will not be ques- 
tioned,’’ nor will the principles held in Directors 
of the Poor v. Royer, 7 Wright, 146; nor will we 
say that the very foundation of those principles is 
that the debts are liens at, and immediately before 
the seizure and sale. We are not convinced that 
an assignee’s sale is within the rule. We see no 
substantial distinction between it and a sale by a 
trustee under our statute. Hence we wholly dis- 
sent from the dictum in Worcester v. Clark, 2 
Grant, 84, “on general principles long recog- 
nized in Pennsylvania, that lands are assets for the 
payment of debts, and that dower is barred by a 
sheriff’s sale, in virtue either of a judgment or 
mortgage, executed by the husband alone, I should 
have no difficulty in holding that a sale in pursu- 
ance of a decree in bankruptcy would also bar 
dower, were it not for the third proviso to the sec- 
ond section of the act of Congress of 10th August, 
1841.”" Dower is a legal, an equitable and moral 
right. It is favored in a high degree by law, and 
next to life and liberty, held sacred. McKean, C. 
J. Kennedy v. Nedrow, 1 Dal. 417. A widow’s 
right of dower commences with her marriage; it 
is held so sacred a right that no judgment, recog- 
nizance, mortgage, or any other incumbrance 
whatever, made by the busband after the marriage, 
can, at common law, affect her right of dower; 
even the king’s debt can not affect her. Shippen, 
P. J., Graff v. Smith, [b. 484. The only modifica- 
tion of these principles, that we have suffered, is 
in treating the rights of creditors as paramount, 
and permitting them, through a judicial sale, to 
bar dower; a policy often questioned, and which is 
not to be extended beyond established limits. 
Woodward, J., Worcester v. Clark. supra. 

The policy, from any principle of analogy, should 
not be extended a whit further. It has been carried 
too far, and has too often divested estates of wo- 
men, incident though they be to the marital rela- 
tion, when no equitable principle so required. 
Nothing should be taken to prejudice a wife’s es- 
tate by mere inference. A statute ought not to be 
interpreted as authorizing the sale of the husband’s 
land, freed from dower, unless such is its clear in- 
tendment. Were the meaning of the bankrupt 
law, and the effect of a sale of the bankrupt’s land, 
as to dower, doubtful, the conclusion must be that 
the wife’s estate is not divested. 

Judgment reversed, and judgment is now entered 
upon the case stated for defendant for costs. 

Paxson and Woodward, JJ., absent. 
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TAXES ON RAILROAD PROPERTY — RATES 
TO BE LEVIED. 








STATE v. UNION TRUST CO. 





Supreme Court of Missouri, October Term, 1878. 


Hon. T. A. SHERWOOD, Chief Justice. 
‘Wo. B. Napron, 
s "WARWICK HouGH, 
“ ~E. H. Norton, 

“ 6JOHN W. HENRY, 


Associate Justices 


Under the act of 1875, providing for the assessmeat 
of railroad property, and the collection of taxes there- 
on, (Laws 1875, p. 12)), county courts were not au- 
thorized to levy on railroad property owned August 1, 
1876, the rates of taxation imposed on all other prop- 
erty owned August 1, 1875, for the year 1876. They 
could only extend the same rates levied on all other 
property owned August 1, 1876, for the year 1877. 


John Montgomery, Jr., for appellants; Geo. P. B. 
Jackson, for appellees 


NORTON, J., delive red the opinion of the Court: 

This is av action commenced in the Pettis Cir- 
cuit Court, for the recovery of taxes levied upon 
the property of defendant. The petition alleges 
that there was duly assessed against the property 
of the defendant, certain taxes for the year 1876, 
and that $2,681.99 (being the amount of certain 
levies to pay the interest on railruad indebtedness) 
remains due and unpaid, and asks judgment, for 
thesum, interest and penalties. ‘The answer denies. 
the averments of the petition. 

Upon a trial of the case, judgment was rendered 
for plaintiff, from which defendants, after motion 
for new trial, have appealed to this court. The 
case was tried upon an agreed statement of facts, 
substantially as follows: That the defendants did, 
on the Ist day of January, 1877, make return for 
taxation ofall property owned by them in the State, 
on the Ist day of August preceding, in accordance 
with the requirements of Sections 1, 2 and 3, of 
the act of March 15th, 1875. (Laws 1875, page 120.) 
That the State Board of Equalization met on the 
second Tuesday in May, 1877, for the purpose of as- 
sessing railroad property, and upon the returns, 
certificates and statements required by section 4, 
of the act above referred to, which were before 
them, they assessed the property of defendants and 
fixed the valuation thereof, distributing this valua- 
tion among the counties through which the railway 
runs, and designating the value of that in Pettis 
County at a certain sum, which was certitied 
down to the county court of Pettis County by the 
State auditor, as required further by said act. 
That prior to all this, at the time required by 
law, in the year 1876, the County Court of Pettis 
County levied certain rates of taxes, which were 
extended upon all property other than railroad 
property which had been retarned for taxation on 
the lst of August preceding, for assessment for the 
taxes of 1876, which levy included certain rates to 
pay interest upon railroad indebtedness. That the 
County Court, at the time required by law in 1877, 
levied certain rates of taxes, which were extended 
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upon all property other than railroad property, 
which had been returned for taxation on the Ist 
day of August preceding, for assessment for taxes 
of 1877. In this levy no rate was included to 
pay any tax upon railroad indebtedness. That the 
County Court of Pettis County, in 1877, and im- 
mediately after receiving the certificate from the 
State auditor of the valuation placed upon the 
property of defendants, at their May session in 
1877, as above stated, levied upon this valuation 
the same rates of taxes as they had levied in 1876 
upon all other property returned for valuation and 
assessment on the first day of August preceding, 
or August Ist, 1875. This levy included, as above 
stated, certain rates to pay interest upon railroad 
indebtedness and was the only difference which 
existed between the rates levied by them in 1876 
and 1877. 

The defendants contend that the court should 
have levied the rates levied upon all other proper- 
ty in 1877, upon the railway property, and refused 
to pay the excess as made by the difference in the 
two levies. 

The only question presented in the case is, what 
rate of tax was it proper for the County Court of 
Pettis county to levy upon the property of defend- 
ant, returned January 1, 1877, and assessed by the 
State Board of Equalization, at its session in May, 
1877. It is contended by defendant that the Coun- 
ty Court should have levied the rate levied upon all 
other property for the year 1877, while the plain- 
tiff insists that the rate which was levied upon all 
Other property for the year 1876, was properly lev- 
ied on defendant’s property. 

The question is to be solved by the act of 1873, p. 
63, which provides for the assessment of: railroad 
property and the collection of taxes thereon, and 
the act of March 15, 1875, amendatory of the act 
of 1873. (Acts 1875, p. 120.) 

Sec. 2 of the act of 1875 requires the various 
railroads subject to taxation, through their presi- 
dents or other chief officers, to make a statement 
and return of all their property on or before the 
first day of January of each year, setting forth the 
amount and value thereof on the first day of Au- 
gust of the preceding year. Section 7, requires the 
State Board of Equalization to meet on the second 
Monday in May, in each year, and from the state- 
ments and other evidence they are required to as- 
sess. adjust and equalize the aggregate valuation 
of said roads. After said board has completed its 
work, section 11, makes it the duty of the State 
auditor to certify the action of the board to the 
clerks of the county courts of the proper 
counties, setting forth the description, location 
and valuation of all railroad property in such 
county, as the same was assessed, equalized and 
apportioned by said board to such county, and the 
various townships, cities and incorporated towns 
therein, and also the amount of taxes due the State 
upon such railroad property in such county. Sec- 
tion 12 provides as follows: ‘It shall be the 
duty of each city council and board of trustees of 
each incorporated town, in which any part of a 


‘Tailroad, or the property appertaining thereto, is 
situated, to certify, in the month of May, to the 








county clerk, the rate per cent. levied by such city 
or incorporated town on all property for mu- 
nicipal purposes for the year preceding. The 
county court, upon receipt from the anditor 
of the certificate of the action of said board, shall 
immediately ascertain and levy the taxes for State, 
county and municipal, township, city and incorpo- 
rated town and school purposes, on the railroad 
and the property thereof in such county, munici- 
pal, township, city and incorporated town, at the 
same rate as may be levied on other property, and the 
clerk of the county court shall, within ten days 
thereafter, certify to the secretary or other 
chief managing officer in this State of 
the proper railroad company, the amount 
of taxes so levied for State, county, mu- 
nicipal, township, city, incorporated town and 
school purposes; specifying separately the rate 
and amount of State, county, municipal, township, 
city, incorporated town and school taxes for the 
year for which said railroad property was as- 
sessed.”’ 

It is clear, from the agreed statement of facts, 
that the Board of Equalization, which met ia May, 
1877, assessed, adjusted and equalized the valua- 
tion of the property owned by defendant, on the 
first day of August, 1876, as returned by the state- 
ment made on the first day of January, 1877. 

It is equally clear, from section 12, supra, that it 
was the duty of the County Court of Pettis Coun- 
ty in acting upon the certificate of the State audi- 
tor as to the action of the Board of Equalization in 
assessing defendant’s property, was only authorized, 
in levying taxes thereon, to apply or extend * the 
same rate as may be levied on all other property.” 
It therefore follows that the rate of taxes levied 
for 1877, on all ovher property, should have been 
extended asthe rate properly chargeable on the 
property of defendant. 

Under the general revenue law, all property 
owned by individuals on the first day of Au- 
gust, each year, is required to be returned for tax- 
ation, and the taxing year runs from the first of 
August of one year to the first of August of the 
next; or, in other words, the tax imposed on the 
valuation of property owned on the first of Au- 
gust, 1876, is designated as the tax of 1877, and is 
required to be paid in the year 1877. As this isthe 
rule in regard to the rate of taxes levied upon all 
other property, it necessarily follows, under the 
express terms of the act of 1875, that it should have 
been applied to the property of defendant, owned 
on the first day of August, 1876. 

We fail to perceive anything in the law, pro- 
viding for the assessment and collection of taxes 
on railroad property, which would authorize county 
courts, in levying a tax on such property owned by 
a railroad company on the first of August, 1876, to 
levy a rate of taxation for the yesr 1876, and im- 
posed on all other property owned by others on 
the first day of August, 1875. On the contrary, 
the statute expressly requires that the “ same rate 
of taxes shall be levied on railroad property as may 
be levied on all other property.’’ Section 12, Acts 
1875, supra. 

We have not deemed it necessary to consider 
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éither the acts of 1871, 1874 or 1877, relating to the 
assessment and collection of taxes on railroad 
property, to which our attention has been called 
by counsel, nor to discuss the question as to wheth- 
er the railroad companies have or not escaped one 
year’s taxation by reason of the various changes 
which have been made in the laws upon that sub- 
ject. 

In a consideration of the question, which the 
record presents, we have confined courselves to 
the acts of 1875, as they alone bear upon it, and, 
by the terms of it, we are forced to the conclusion 
indicated. It is true, as contended, that, under 
this construction, defendant will escape the pay- 
ment of the special tax of 1876, imposed for the 
purpose of paying interest on the county debt, 
which the agreed statement of facts shows was 
paid for that year on all other property. 

While this is true, we are powerless to remedy 
the wrong. The correction must be afforded by 
the General Assembly, if the act of 1877 is not full 
enoug. to embrace the case. We are, therefore, 
of the opinion that the instruction asked by de- 
fendant, to the effect that the county court of Pettis 
county had no authority to levy the rate of tax for 
1876, upon the valuation and assessment made by 
the Board of Equalization of railroad property at 
its session of 1877, and that such levy was void, 
should have been given. 

For the action of the court in refusing to give it, 
the judgment is reversed, and cause remanded, 
in which all concur except Judge Henry, who ex- 
presses no opinion. 
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PARTNERSHIP — PAYMENT OF NOTE BY 
SURVIVING PARTNER—RIGHT OF SET- 
OFF. 








MACK v. WOODRUFF. 


Supreme Court of Illinois. 


(Opinion filed at Ottawa Oct. 16, 1878.) 


Hon. JOHN SCHOLFIELD, Chief Justice. 
“* SIDNEY BREESE, 
“* TJ. LYLE DICKEY, 
** BENJAMIN R. SHELDON, 
“* PICKNEY H. WALKER, 
“¢ JOHN M. Scort, 
“* ALFRED M. CRalIG, 


Associate Justices. 


A and B being partners, A dies. The latter is in- 
dividually insolvent. The firm, however, is sol- 
vent. The administrator of A’s estate cites B to 
file an account as surviving partner in the pro- 
bate court. B does so, and reports the payment of 
certain notes after A’s death, given by A during his 
life-time for his individual indebtedness, and for the 
payment of which B was surety, and he claims the 
right to set-off these payments and to retain a suffi- 
cient sum belonging to the estate to pay the balance. 
Held, that B has no right to set-off all he has paid, or 
may be compelled to pay, but that the estate of A being 
insolvent he can be placed upon an equality with the 
other creditors by setting off the same pro rata share 
of his claim that he would have received had it been 
proved and allowed in the probate court. The cases of 








Hughes v. Trahern, 64 Ill. 48, and Stone v. Fargo, 55 
Ill. 75, distinguished. 


WALKER, J., delivered the opinion of the court: 


It appears that Uriah Mack and Firmin Mack 
were brothers and partners in business. Firmin 
Mack held one third, and Uriah two thirds of the 
inte: est in the firm. Firmin died before the expira- 
tion of the time limited for the continuance of the 
partnership, and his individual estate has proved 
to be insolvent; but the partnership was solvent 
and its debts and liabilities seem to have been paid, 
according to the articles of partnership. On 
Firmin’sdeath Uriah became the owner of the 
property of the firm, and to wind up its affairs. 

The administrator of Firmin’s estate cited Uriah 
to file an account in the probate court: he did so, 
and ameng other things reported that he had after 
Firmin’s death made several payments on two 
notes, given by Firmin in his life-time for his in- 
dividual indebtedness, and for the payment of 
which Uriah was surety thereon. 

One of these notes was payable to Mrs. Bronson, 
and the other to John Curry; and he claimed the 
right to set off these payments and to retain a suf- 
ficient sum, belonging to the estate, to pay the 
balance; but the court disallowed his claim, and 
ordered him to pay the money to the administra- 
tor, and he appealed to the circuit court where on a 
trial there, a similar judgment was rendered,and he 
appeals to this court. 

On the one side it is contended that the account 
should be stated between the surviving partners 
precisely as thoughit was between the partners 
themselves, on a dissolution of the co-partnership 
by the efflux of time; and that on such an account- 
ing each partner would be allowed all of his claims 
against the other, whether relating to the business 
of the firm or growing out of individual transac- 
tions. On the other hand it is insisted that by the 
death of Firmin, the partnership being thereby dis- 
solved, the provisions of the statute of wills create 
a new condition of things which in this regard 
changes the rights of the parties; that on the 
death of a person whether a partner or not, by 
that statute his estate of every kind must pay and 
discharge their debts, as their debts and contracts 
existed at the time. And @ debtor cannot, after 
the death of his creditor, by the purchase or pay- 
ment of claims against the estate, acquire a cross 
demand that can be set off against the debt he 
owes the estate. 

This last proposition is undoubtedly true. But 
does appellant occupy that position, or fall within 
the rule? Had this money been paid on these notes 
by appellant in the life-time of his brother, or had 
the notes been payable by deceased to app-llant, 
whether due or not at the time of Firman’s de- 
cease, we presume there would. be no question that 
he could, on his settlement with the estate, have 
set the demands off against the claim of the ad- 
ministrator for Firman’s balance of the firm as- 
sets. But appellant does not occupy that precise 
position. He has paid to creditors of his deceased 
partner debts since his death. occurred, and claims 
which, had they, been filed against his estate, could 
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have only received a pro rata share of the assets. Or 
had he paid them in full after his partner’s death, 
and presented and had his claim allowed against 
the estate, he, under the statute, could only have 
shared in the assets with other creditors of the 
same class. He would,in such a case, have no 


preference over other creditors. His being surety 
tor his brother gives him, in the payment of his 
claim to the administrator, no superior equity or 
claim over the general creditors of the estate. 3@@ 

Suppose a person not a partner had been the 
surety, and paid the debt. and in the life-time of 
deceased had recovered a judgment for the amount, 
could he claim a superior lien over other general 
creditors to have his claims settled in full, whilst 
theirs were only paid in part? Or, if such a per- 
son ,had been surety, and paid the debt after Fir- 
min’s death, would that give him any advantage 
over other creditors? We think not. Then, in 
what consists his superior equity? Does it grow 
out of his having been a partner of Firmin’s in his 
life-time? One partner, by reason of that relation, 
acquires no interest in, or lien upon, the individual 
property of his co-partner. Nor is the interest of 
his partner in the partnership effects, under any 
lien in his favor for the payment of any individual 
debt such partner may owe him. If, ona settle- 
ment of the firm affairs, one partner is found to be 
indebted to the other, the creditor may retain 
enough of the partnership assets to cancel the in- 
debtedness if they are in his haucs. And this is 
to avoid litigation and unnecessary costs. But if 
the creditor partner on such settlement does not 
have means of the firm, and can not procure them, 
his only remedy is to collect the amount from his 
partner as a debtor. If a settlement has been had, 
and a balance struck, then by action at law, other- 
wise by a bill for an account. But to this there is 
the limitation that the firm debts are paid and dis- 
charged, otherwise the firm creditors have a supe- 
rior lien on the firm assets, and neither partner can 
appropriate them to discharge a debt due him from 
his partner. 

On the death of Firmin and the grant of letters 
of administration.the statute imposed a lien,incom- 
plete it may be, on all of his property and credits 
in favor of, and for the payment of all his debts, 
according to the class’and in the manner it pre- 
scribes. Under the provisions of this statute the 
holders of these notes could only share pro rata in 
the funds of the estate in the hands of the admin- 
istrator. A sale of these claims by them to appel- 
lant, or his payment thereof, conferred on him no 
greater right, nor did the fact that he was surety 
on the notes; and we have seen that his being a 
partner gave him no such advantage. 

It has been held that in a suit brought by an ad- 
ministrator against a debtor to the estate, the lat- 
ter can not set-off a claim for money the debtor 
has paid as surety of deceased after his death. 
Granger v. Granger, 6 Ohio, 35; Walker v. Mc- 
Kay, 2 Met. (Ky.) 294, announces the same prin- 
ciple. Here there was no liability by the deceased 


at the time of his death to his surviving partner, 
and there being none, his subsequent payment gave 
him no right to set-off that payment in full, 








Under our statute of wills, parties’ rights are 
fixed by the death of an intestate. As their rights 
and liabilities then exist, they must continue. Had 
appellant paid this money before his brother’s 
death, or if there had been an agreement between 
the parties that he should pay these claims, and re- 
tain the amount out of Firmin’s interest in the 
funds of the firm, then, it may be, a set-off might 
be allowed. 

It is urged that the rules of equity are more 
liberal in allowing set-offs than those of law; and 
where a plaintiff is insolvent, that a defendant will 
in equity be allowed a set-off, which could not be 
at law. 

This is no doubt true in many cases as between 
the parties themselves, but never where others 
have an interest in or a claim on the funds offered 
to be set-off. Here the administrator, as a trustee or 
representative of the creditors of Firmin’s estate, 
has a claim on the share of the funds of the firm 
to which his intestate was entitled, and he has no 
legal right to permit them to be set off by appellant; 
nor can equity so far disregard the claims of the 
creditors as to apply this portion of the fund to 
discharge appellant’s liability forthe payment of 
these debts. The rights of creditors of the estate 
are too clear to be disregarded by allowing this 
set-off to the full amount. 

But as this statutory proceeding, in the probate 
court, was designed to give a cheap and speedy 
mode of stating an account without compelling 
the administrator to resort to a bill in equity, it 
must have been the purpose of the General Assem- 
bly to give it all of the incidents and to govern it 
by the same principles as a proceeding in equity. 
This then being true, the account should be stated 
under equitable rules; and although appellant has 
no right to set off all he has paidor may be com- 
pelled to pay. the question arises whether equity 
and justice do not require that he be placed upon 
an equality with the other creditors of the estate by 
setting off the same per cent. of this claim, that he 
wonld have received had it been proved and al- 
lowed inthe probate court. As a general rule 
equality of rightis equity. Here his claim is as just, 
both legally and equitably as that of any other 
creditor of the same class. He has a fund in his: 
hands belonging to the estate, and he has a just; 
claim against the estate; and had it been allowed: 
he would have received back his pro rata share of 
the assets of the estate. ‘Then why require him to. 
prove his claim against the estate, at the regular. 
time for allowing claims, pay to the administrator- 
this’fund, and then draw back from it his pro rata: 
share? Why the necessity of all thisform, instead 
of permitting him to retain that pro rata share and, 
pay the balance? To do so, but administers com— 
plete justice to all parties in interest, and wrongs: 
no person. Equity usually disregards form and 
does what is suitable and just under recognized 
rules. 

As appellant had this fund in his hands, and as 
equity gave him a lien on ‘t for his pro rata share 
of the estate, he was not bound in equity to pre- 
sent and have his claim allowed, as were other 
¢reditors, but is only required to prove, on account 
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ing, that these debts were owing by deceased, that 
by their terms he was liable for their payment and 
had paid them, to be permitted to retain his 
pro rata share as though they had been regularly 
probated. What we have said can only apply to 
payments made, or to portions of these notes that 
have been discharged and satisfied at the time of 
the final trial in stating the a«count. Ralston v. 
Wood, 15 [1]. 159. This we regard as equitable and 
just, and violates no rule of law and infringes the 
rights of no party in interest. 

It is urged that the case of Hughes v. Trahern, 
64 Ill. 48, announces a different rule and one 
which requires the full amount of this claim to , be 
set off. In that case, as in this, the estate of the 
deceased partner was insolvent; but in that case 
all of the rights of the parties had matured and at- 
tached whilst the parties were living. Here the 
claim of appellant has arisen after the death of his 
partner. There when the liability of the deceased 
partner became fixed, he was living, and creditors 
had acquired no liens statutory or otherwise, 
whilst here the rights of creditors attached on the 
death of Firmin, and before appellant acquired 
this claim. 

The case of Stone v. Fargo, 55 Ill. 75, is referred 
to as settling the doctrine contended for by ap- 
pellant. Although some of the facts in that case 
are like this, there was this broad and controlling 
distinction: there the estate was solvent, while 
here it is insolvent. But to the extent of permitt- 
ing appellant to set off to the amouut of his pro 
rata share of the estate, we recognize and adopt 
the principle upon which that case proceeds. In- 
asmuch as the estate was solvent, the rights of 
creditors were in no wise affected. So here to the 
extent of the per cent. this estate will pay on the 
claims against it, there is not insolvency; and to 
allow appellant a set-off to that extent does not 
injure the creditors of the estate. But as the 
judgment of the court below is not in accordance 
with the views here expressed, it is reversed and 
the cause remanded. 

Judgment reversed. 


SHELDON, J., dissenting. 


It seems to be admitted by the opinion of the 
majority of the court, had the surety here made 
these payments of the debts of his principal, Firmin 
Mack, in the life-time of the latter, that then they 
would have been a proper set-off. As the pay- 
ment by the surety of his principal’s debts was a 
compulsory one, by force of the obligation of sure- 
tyship contracted in the life-time of the principal, 
I think, as respects this question of set-off, the pay- 
ments by the surety should be taken to relate 
back to the time his liability as surety was con- 
tracted, and be regarded, for the purpose of set-off, 
the same as if they had been made in the life-time 
of the principal, Firmin Mack. 

Dickey, J.: 

I agree with Mr. 


Justice Sheldon. Our 


statute makes debts not due provable against 
anestate. The case of Grangerv. Granger, 6 
Ohio 55, is not in point; for under the Ohio stat- 
ute, a debt not due at the death could not be set 





off against the claim of the administrator for # 
debt due at the death. On the same principle the 
case of FWalker v. McKay, 2 Met. 294, is not in- 
point. In our State the credits to which an admin- 
istrator is entitled as assets, consist not merely of 
the items which may be owing from debtors of the 
estate, but of the balances which may be found 
due to the administrator as the representative of 

the deceased, upon a full settlement of all matters 
growing out of contracts made with the deceased 
in his life. whether due or not at his death. When 
Firmin Mack procured Uriah Mack to sign this 
note as his security, by implication of law he 
undertook and promised that, if Uriah should pay 

this note, he (Firmin) or his legal representatives 
would refund the money to Uriah. The damage 

for the breach of this contract became provable 
against his estate, when the contract was broken. 

This occured before the amount due from Uriah, 

as surviving partner, accrued. I think the set-off 
should be allowed. 


—_ 


NATIONAL BANKS—ULTRA VIRES. 








UNION NATIONAL BANK v. MATTHEWS. 





Supreme Court of the United States, October Term, 
1878. 


Under the provisions of the act of Congress (Rev. 
Stats. of the United States, § § 5136, 5137), a national 
bank is not prohibited from taking a deed of trust on 
real estate as security for a contemporaneous loan, or 
even if it were, the defense of ultra vires could not- 
be taken advantage of by private parties, a judgment 
of ouster and dissolution being the proper punish- 
ment for such a violation of its charter. Decree of 
the Supreme Court of Missouri (reported 3 Cent. L- 
J. 606) reversed. 


IN error to the Supreme Court of the State of 
Missouri. 


Britton A. Hill, for plaintiffs in error; Noble & 
Orrick, for defendant in error. 


Mr. Justice SWAYNE delivered the opinion of 
the court. 


This case involves a question arising under the 
national banking law, which has not heretofore 
been passed upon by this court. We have consid- 
ered it with the care dué to its importance. There 
is no controversy about the facts, and so far as it 
is necessary to advert to them, they may be briefly 
stated. 

On the first of March, 1871, Hugh B. Logan and 
the defendant in error, Elizabeth Beard, executed 
and delivered to Sterling Price & Co. their joint 
and several promissory note for the sum of $15,- 
000, payable to the order of that firm two years 
from date, with interest at the rate of ten per 
cent. per annum. The payment of the note was 
secured by a deed of trust, executed by the de- 
fendant in error, of certain real estate therein 
described. 

On the thirteenth of the same month, the note 
and deed of trust were assigned to the bank. The 
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answer of the bank avers that the bank ‘‘accepted 
the said note and deed of trust as security for the 
sum of $15,000, then and there loaned to said 
Sterling Price & Co. * * * on the security of 
said note and deed of trust.’’ Price & Co. failed 
to pay the loan at maturity. The bank directed 
the trustee in the deed of trust to sell. The de- 
fendant in error thereupon filed this bill in the 
proper State court to enjoin the sale. A perpetual 
injunction was decreed upon the ground that the 
loan by the bank to Price & Co. was made upon 
real estate security; that it was forbidden by law. 
and that the deed of trust was, therefore, void. 
The decree was made upon the pleadings. No tes- 
timony was introduced upon either side. The 
plaintiffs in error removed the case to the Supreme 
Court of the State. There the decree of the lower 
court was affirmed. See Matthews v. Skinker, 3 
Cent. L. J. 606. Hence this writ of error. 

Our attention has been called to but a single 
point which requires consideration, and that is 
whether the deed of trust can be enforced for the 
benefit of the bank. 

The statutory provisions which bear upon the 
subject are as follows: 

* SEc. 5,136.”’ Every national banking associa- 
tion is authorized ‘to exercise by its board of 
directors or duly authorized officers or agents, 
subject to law, all such incidental powers as shall 
be necessary to carry on the business of banking 
by discounting and negotiating promissory notes, 
drafts, bills of exchange, and other evidences of 
debt, by receiving deposits, by buying and selling 
exchange, coin and bullion, by loaning money on 
personal security, and by vbtaining, issuing and 
circulating notes according to the provisions of this 
title.” 

* Sec. 5,137. A national banking - association 
may purchase, hold and convey real estate for the 
following purposes, and for no others: First, such 
as may be necessary for its immediate accomoda- 
tion in the transaction of its business. Second, 
such as may be mortgaged toitin good faith by 
way of security for debts previously contracted. 
Third, such as shall be conveyed to it in satisfac- 
tion of debts previously contracted in the course 
of its dealings. Fourth, such as it shall purchase 
at sales under judgments, decrees or mortgages 
held by the association, or shall purchase to secure 
debts to it. But no such association shall hold the 
possession of any real estate purchased to secure 
any debts due to it for a longer period than five 
years.”’ Rev. Stat. U. S. 1,999; 13 U.S. Stat. at 
Large, 60. 

Here the bank never had any title, legal or 
equitable, to the real estate in question. It may 
acquire a title by purchasing at a sale under the 
deed of trust, but that has not yet occurred, and 
never may. 

Section 5,137 has, therefore, no direct applica- 
tion to the case. It is only material as throwing 
light upon the point to be considered in the pre- 
ceding section, Except for that purpose it may be 
laid out of view. 

. Section 5, 136 does not, in terms, prohibit a loan 
on real estate, but the implication to that effect. is 








clear. What is soimplied is as effectual as if it 
were expressed. As the transaction is disclosed in 
the record, the loan was made upon the note as 
well as the deed of trust. Non constat that the 
maker who executed the deed would not have been 
deemed abundantly sufficient without the further 
security. The deed, as a mortgage would have 
been, was an incident to the note; and a right to 
the benefit of the deed, whether mentionedor de- 
livered or not, when the uote was assigned, would 
have passed with the note to the transferee of the 
latter. 

The object of the restrictions was obyiously 
threefold. It was to keep the capital of the banks 
flowing in the daily channels of commerce; to 
deter them from embarking in hazardous real 
estate speculations, and to prevent the accumula- 
tion of large masses of such property in theit 
hands, to be held, as it were, in mortmain. The 
intent, not the letter, of the statute constitutes the 
law. A court of equity is always reluctant in the 
last degree to muke a decree which will effect a 
forfeiture. The bank parted with its monev in good 
faith. Its garments are unspotted. Under these 
circumstances the defence of ultra vires, if it can 
be made, does not address itself favorably to the 
mind of the chancellor. We find nothing in the 
record touching the deed of trust which, in our 
jndgment, brings it within the letter of the mean- 
ing of the prohibitions relied upon by the counsel 
for the defendant in error. 

In First National Bank v. Haire, 36 Iowa, 
443, the bank refused to discount a note for a firm, 
but agreed that one of the partners might exe- 
cute a note to the other, that the payee should 
indorse it, that the bank should discount it, and 
that the maker should indemnify the indorser by a 
bond and mortgage upon sufficient real estate ex- 
ecuted for that purpose, with a stipulation that in 
default of due payment of the note, the bond and 
mortgage should inure to the benefit of the bank, 
The arrangement was carried out. The note was 
not paid. The maker and indorser failed and 
became bankrupts. The bank filed a bill to fore- 
close. ‘The same defence was set up as here. In 
disposing of this point the Supreme Court of the 
State said: ‘“‘Every loan or discount by a bank is 
made in good faith, in reliance, by way of security, 
upon the real or per-onal property of the obligors, 
and unless the title by mortgage or conveyance is 
taken to the bank directly, for its use, the case is 
not within the prohibition of the statute. The fact 
that the title or security may inure indirectly to 
the security and benefit of the bank will not 
vitiate the transaction. Some of the cases upon 
quite analogous statutes go much further than 
this. Silver Lake Bank, v. North, 4J. C. R., 370.’ 

But it is alleged by the learned counsel for the 
defendant in error that in the jurisprudence of 
Missouri a deed of trust is the same thing in effect 
as a direct mortgage—with respect to a party en- 
titled to the benefit of the security—and authori- 
ties are cited in support of the proposition. The 
opinion of the Supreme Court of Missouri assumes 
that the loan was made upon real estate security 
within the meaning of the statute, and their judg- 
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ment is founded upon that view. These things 
render it proper to consider the case in that aspect. 
But, conceding them to be as claimed, the conse- 
quence insisted upon by no means necessarily fol- 
lows. ‘The statute does not declare such a secur- 
ity void. It is silent upon the subject. 
gress so meant, it would have been easy to say so, 
and it is hardly to be believed that this would not 
have been done, instead of leaving the question to 
be settled by the uncertain result of litigation and 
judicial decision. Where usurious interest is con- 
tracted for, a forfeiture is prescribed and explicitly 
defined. 

In Harris v- Runnels, 22 How. 79, this court said 
that ‘‘the statute must be examined as a whole to 
find out whether or not the makers meant thata 
contract in contravention of it was to be void, so 
as not to be enforced in a court of justice.” In that 
case a note given for the purchase money of slaves 
taken into Mississippi contrary to a statute of the 
state, was held to be valid. 

Where a statute imposes a penalty on an officer 
for solemnizing & marriage under certain circum- 
stances, but does not declare the marriage void, 
the marriage is valid; but the penalty attaches to 
the officer who did the prohibited act. Milford v. 
Worcester, 7 Mass. 48; Barton v. Hervey, 1 Gray 
119; King v. Birmiagham, 8 Barn. & Cr. 29. 

Where a bank is limited by its charter to a spe- 
citied rate of interest, but no penal consequence is 
denounced for taking more, it has been held that 
a contract for moreis not wholly void. Bank 
of the State of Mississippi v. Sharp, 4 Smedes & 
Mar. 75; Grand Gulf Bank v. Archer, 8 Id. 151; 
Rock River Bank v. Sherwood, 10 Wis. 230. 

The charter of a savings institution required 
that its funds should be “ invested in, or loaned on, 
public stocks or private mortgages,’ etc. A loan was 
made, and a note taken secured by a. pledge of 
worthless bank stock. The borrower sought to en- 
join the collection of the note, upon the ground 
that the transaction was forbidden by the charter, 
and, therefore, void. The court held the borrower 
bound, and upon acounter-claim adjudged that 
he should pay the amount of the loan with inter- 
est. Mott v. U.S. Trust Co., 19 Barb. 568. 

Where a corporation is incompetent by its char- 
ter to take a title to real estate, a conveyance toi 
is not void, but only voidable, and the sovereign 
alone can object. It is valid until assailed in a 
direct proceeding instituted for that purpose. 
Leazure v. Hillegas, 7 Serg. & R. 320; Gounde v. 
North Water Co., 7 Barr, 233; Runyon v. Coster, 
14 Pet. 122; The Banks v. Poitiaux, 3 Rand. 136; 
MeLindo y. City of St. Louis, 10 Mo.577. The 
authority first cited is elaborate and exhaustive 
upon the subject. So an alien, forbidden by the 
local law to acquire real estate, may take and hold 
title until office found. Fairfax v. Hunter, 7 
Cranch, 604. In Silver Lake Bank v. North, 4 
Johns. Ch. 370, the bank was a Pennsylvania cor- 
poration, and had taken a mortgage upon real es- 
tate in New York. A bill of foreclosure was filed 
in the latter State. The answer set up as a defense 
**that by the act of incorporation the plaintiffs 
were not authorized to take a mortgage, except to 


If Con-’ 





secure a debt previously contracted in the course 
of its dealings; and here tae money was lent, after 
the bond and mortgage were executed.”” The 
analogy of this defense to the one we are consid- 
ering is too obvious to need remark. Both present 
exactly the same question. Chancellor Kent said: 
‘** Perhaps it would be sufficient for this case, that 
the plaintiffs are a duly incorporated body, with 
authority to contract and take mortgages and judg- 
ments; and if they should pass the exact line of 
their power, it would rather belong to the govern- 
ment of Pennsylvania to exact a forfeiture of their 
charter, than for this court, in this collateral way, 
to decide a question of misuser by setting aside a 
just and bona fide contract.” * * * “If the 
loan and mortgage were concurrent acts, and in- 
tended so to be, it was not a case within the reason 
and spirit of the restraining clause of the statute, 
which only meant to prohibit the banking company 
from vesting their capital in real property, and en- 
gaging in land speculations. A mortgage taken 
to secure aloan advanced bona Jide as a loan, in the 
course and according to the usage of banking oper- 
ations, is not surely within the prohibition.” 

It is not denied that the loan here in question 
was within this category. This authority, if rec- 
ognized as sound, is conclusive. See, also, Baird 
v. Bank of Washington, 11 Serg. & R. 411. 

Sedgwick (Stat. and Const. Constr. 74) says: 
“Where itis a simple question of authority to 
contract, arising either on a question of regularity 
of organization or of power conferred by the cha-- 
ter, a party who had the benefit of the agreement 
can not be permitted in an action founded upon it 
to question its validity. It would be in the high- 
est degree inequitable and unjust to permit a de- 
fendant to repudiate a contract, the benefit of 
which he retains.”” What is said in the text is 
fully sustained by the authorities cited. We can 
not believe it was meant that stockholders and, 
perhaps. depositors and creditors, should be pun- 
ished and the borrower rewarded, by giving suc- 
cess to this defense whenever the offensive fact 
shall occur. The impending danger of a judgment 
of ousterand dissolution was, we think, the check, 
and none other, contemplated by Congress. 

That has been always the punishment prescrib- 
ed for the wanton violation of a charter, and it may 
be made to follow wheneverthe proper public au- 
thority shall see fit to invoke its application. A 
private person can not, directly or indirectly, 
usurp this function of the government. 

The decree of the Supreme Court of Missouri is 
reversed and the cause remanded, with directions 
tu dismiss the bill. 


Mr. Justice MILLER dissenting: 


IT am of opinion that the national banking act 
makes void every mortgage or other conveyance of 
land as a security for money loaned at the time of 
the transaction by the bank, to whomsoever the 
conveyance may be made; that the bank is forbid 
to accept such security, and itis void in its hands, 

The contract to repay the money, and the col- 
lateral canveyance for security, are separable con- 
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tracts, and so far independent that one may stand 


and the other fall. 

In the present case, the money was loaned on the 
faith of the deed of trust, and that instrument is 
void in the hands of the bank, but the note, as ev- 
idence of the loan of money, is valid against Mrs. 
Matthews personally. With this latter contract 
the State courts did not interfere. It enjoined 
proceedings under the deed of trust against the 
land, and did no more. 

Its judgment in that matter ought, in my opin- 
ion, to be affirmed. 








DIGEST OF DECISIONS OF THE SUPREME 
COURT OF THE UNITED STATES. 


October Term, 1878. 


MALICIOUS PROSECUTION—INSTITUTION OF BANK- 
RUPTCY PROCEEDINGS—WHAT NECESSARY TO SuUS- 
TAIN ACTION.—1. No suit for malicious prosecution 
can be sustained against an unsuccessful plaintiff un- 
less it is shown affirmatively that he was actuated in 
his conduct by malice or some improper or sinister 
motive. Want of probable cause must also concur, 
and that can not be inferred from malice. And the 
failure of a suit is not evidence of a want of probable 
cause or malice. The firm of A & Co., claiming that S 
was indebted to them, commenced an action to enforce 
payment. S defended, and while the action was at is- 
sue his brother brought suit against him which was not 
defended and recovered judgment. A & Co. being ad- 
vised by their attorney that S had committed an act of 
bankruptcy, filed a petition in the bankrupt court 
against him asking for a warrant for the seizure of 
goods, which warrant was granted, and the goods 
seized. Thereafter the suit of A & Co. against S was 
decided adversely to A & Co., and the proceedings in 
bankruptcy were dismissed on the ground that A & 
Co. had no claim against 8. Held, not to be sufticient 
to entitle S to maintain an action against A & Co. for 
malicious institution of proceedings in bankruptcy 
against him.— Stewart v. Sonneborn. In error to 
the Circuit Court of the United States for the Middle 
District of Alabama. Opinion by Mr. Justice STRONG. 
Judgment reversed. Reported in full,19 Alb. L. J. 


Ex Post Facto Law — WHEN CRIMINAL STAT- 
UTE TAKES EFFECT.—1. The ex post facto effect of a 
law can not be evaded by giving a civil form to an ac- 
tion that is essentially criminal. 2. The internal rev- 
enue statutes were amended March 3, 1875, by substi- 
tuting 24 cents per pound tax on tobacco for 20 cents 
per pound, and it was provided that the increase 
should not apply to tobacco upon which the tax, under 
existing laws, had been paid. Defendant paid the 
proper tax at 20 cents, and removed tobacco on fore- 
noon of March 3, and before the amended act was ap- 
proved so that it could take effect. Held, that the act 
took effect not at the commencement of the 3d day of 
March, but at the time it was approved, and that de- 
fendant was not liable for a penalty for failure to pay 
the proper tax. In Lapere’s case it was said obiter, 
“the act became effectual upon the day of its date. In 
some cases it is operative from the first moment of that 
day. Fractions of the day are not recognized. An 
inquiry involving that subject is inadmissible.” The 
question involved in the Lapere case was whether a 
proclamation issued ,by President Johnson, bearing 
date of June 24, 1865, removing certain restrictions 
upon commercial intercourse, took effect on that day, 








or whether it took effect on the day it was published 
and promulgated, which was on the 27th of the same 
month. It was held by a majority in this court that it 
took effect from its date. The question was upon the 
24th or the 27th of June, and the point of the portion 
of a day was not involved. While the general propo- 
sition may be true, that where no special circumstan- 
ces exist, the entire day on which the act was passed 
may be included, there is nothing in Lapere’s case to 
make it an authority on the point before us. In re 
Howes, 21 Vt. 619, it appeared that the bankrupt act 
was repealed March 3, 1843. Howes presented his pe- 
tition on that day, and it was held that he was too late, 
that on questions of that nature there can be no divi- 
sions of aday. In re Welmen, 20 Vt. 653, the question 
was the same and decided in the same way. While 
stating the general rule as above, the court say they 
agree with Lord Mansfield in Coombs v. Pitt, 4 Burr, 
1428, that in particular cases the very hour may well be 
shown when it need and can be done. Arnold vy. Uni- 
ted States, 9 Cranch, 104, is in affirmance of the same 
general principle. The act of July 1, 1812, there dis- 
cussed, provided “that an additional duty of one hun- 
dred per cent. upon the permanent duties now im- 
posed by law * * * shall be levied and collected on 
all goods, wares and merchandises which shall from 
and after the passage of this act be imported into the 
United States from any foreign port or place.” The 
goods were brought into the collection district of 
Providence on the first day of July, 1812. The court 
say “the statute was to take effect from its passage, 
and it is a general rule that where the computation is 
made from an act done, the day on which the act is 
done is to be included.” See the case of Richardson, 2 
Story, 571.—Burgexs v. Salmon. In error to the Cir- 
cuit Court of the United States for the Eastern Dis- 
trict of Virginia. Opinion by Mr. Justice HUNT. 
Judgment affirmed. 








ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MICHIGAN. 


October Term, 1878. 


Hon. J. V. CAMPBELL, Chief Justice. 
* TT. M. COOLEY, 
‘6 Tsaac MARSTON, 
“ 3B. F. GRAVES, 


Associate Justices. 


NEWSPAPER—LIBEL—IMPUTATION OF TALEBEAR- 
ING LIBELOUS.—Plaintiff, a reporter of another news- 
paper, sued defendant for publishing an article stating 
that he, having insinuated himself into the good 
graces of one Thomas, a sergeant of police, learned 
from him (though the force had been cautioned 
against giving news to reporters), his private opinion 
of matters tonnected with the police department, and 
carried them to headquarters, causing the officer’s 
suspension. The article further said: ‘“‘ That on no 
other journal in the city (than plaintiff’s) could such a 
thing have been possible,” and that “there is not a 
patrolman on the force who does not sympathize with 
Thomas, and who does not condemn the reporter who 
made public a private conversation.”” The publica- 
was proved and not justified. Held, 1. That such a 
publication is actionable. There is no pretense of 
privilege, for the general public has no concern with 
the lawful doings of private persons, and all mention 
of them in print must be made under the obligation 
of publishing no untruths to their prejudice, and of 
saying nothing at all to their prejudice, unless upon 
adequate occasion. Where this duty is violated, an 
action lies for many things where an unwritten slander 
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would not be actionable, because the defamation is 
more permanent and obtains greater publicity. 2. 
That in determining what is libelous, courts can not 
declare in advance just what words, charges or sub- 
jects must be included in the article complained of. 
The same words or averments may, according to their 
purpose or use, be harmless or injurious. See Gen. 
Hamilton’s celebrated argument in People v. Cross- 
well, 3J. C. 337. If a published article is untrue and 
intended and reasonably adapted to harm the person 
referred to, it is unlawful. The amount of injury and 
of compensation is forthe jury. 3. That this article 
was calculated to injure plaintiff in public estimation 
by holding him out asa tale-bearer. He was under 
no obligation to report the remarks made in private 
conversation, and the charge would tend to destroy his 
representation and standing with the press as well as 
in society. Judgment for defendant reversed, with 
costs, and new trial granted. Opinion by CAMPBELL, 
Cc. J.—Tryonv. Evening News Assn. 


ASYLUM FOR THE INSANE — CONFINEMENT IN — 
LIABILITY OF SUPERINTENDENT—EVIDENCE — EXx- 
PERTS.—1. A woman was taken, at the request of her 
family, and without any judicial finding as to her men- 
tal condition, to the Michigan insane asylum (a public 
institution under a medical superintendent and assist- 
ants wholly paid by salaries from the State), where 
she was received and detained by the superintendent 
for ten months, he in good faith believing her to be and 
treating her as insane. On her discharge as convales- 
cent she sued the superintendent for false impris- 
onment, recovering $6,000 damages. Held, 1. The 
asylum is intended for the accommodation and treat- 
ment of the insane, both poor and rich; the law mak- 
ing a distinction only as to the question of where the 
expense shall fall. 2. Where one is actually insane, the 
request of his family, without any previous judicial 
finding of insanity, justifies his reception and deten- 
tion in the asylum. And danger to the lunatic or to 
others beyond what is implied in insanity itself need not 
appear. 3. That where at the request of the family and 
without judicial inquisition the superintendent re- 
ceives and detains a patient who is not in fact insane, 
though he in good faith believes him to be so, he is 
not liable in damages for his confinement. Opinion by 
MARSTON and GRAVES, JJ., COOLEY, J., and CAMP- 
BELL, C. J., contra. holding that he would be liable 
(except when the patient made no objection), though 
his good motives would protect him from excessive 
damages. 4. As to the time when an insane person is 
eured and should be discharged, the superintendent 
must decide in the first instance, and his good faith 
excuses an error in judgment. 5. Where the superin- 
tendent has acted in good faith and has had nothing to 
do with what happened previous to the patient’s re- 
ception, he can not be held liable (at all events when 
he is sued alone) for the abduction or for anything 
beyond the mere confinement in the asylum. 6. The 
superintendent is not responsible for what was said and 
done by his assistants, attendants or other patients in 
the asylum, unless the same was done under his or- 
ders or directions. 7. Where in an action for false 
imprisonment against the superintendent of an in- 
sane asylum the plaintiff has introduced evidence that 
she was a physician and offered evidence as to her prac- 
tice and its value, the cross-examination may inquire 
fully as to the kind of practice and the means adopted 
to acquire it. 8. An expert can not be asked a ques- 
tion which calls for a conclusion upon facts not stated. 
9. The plaintiff’s sanity or insanity while in the asylum 
being a material question, her sayings, acts and ap- 
pearance, and every circumstance which could aid the 
jury in determining it, are admissible— Van Deusen 
v. Newcomer. 














ABSTRACT OF DECISIONS OF SUPREME 
COURT OF OHIO. 


December Term, 1878. 
[Filed January 21, 1879.] 


Hon. WILLIAM WHirT®K, Chief Justice. 
“ W. J. GILMORE, 
** GEO. W. McILVAINE, 
“ OW. W. BoYnTon, 
* JOHN W. OKEY, 


Associate Justices. 


BUILDING ASSOCIATION—POWERS — FORFEITURE 
OF FRANCHISE.—1. A building and loan association 
incorporated under the acts of May. 1868, S. & S. 194, 
195, has not the power to refuse to loan its funds to its 
members; nor to establish such rules and regulations, 
or so conduct its business, as to prevent the loan of its 
funds to a member who bids the highest premium 
therefore, nor to borrow money for the purpose of 
lending it; nor to divide nor distribute its funds 
among its members in advance of the distribution 
at the winding up of the corporation; nor to traffic in 
shares of its own stock. 2. Such corporation, acting 
in good faith and reasonably, may compromise with a 
member, and release him from further obligation to 
the corporation, whether the indebtedness be for a 
loan or on subscription. 3. Where a corporation has 
abused or misused its corporate powers, but not in 
any particular as to whether it is declared by statute 
the act shall operate as a forfeiture of its charter, the 
court is vested with a discretion to determine whether 
the corporation shall be ousted of its franchise to be a 
corporation or from the exercise of the powers ille- 
gally assumed. Judgment that the corporation be 
ousted from the exercise of the powers mentioned in 
the first, second, third, fourth and seventh specifica- 
tions of the information. Opinion by OKEY, J.—State 
v. Oberlin B. & L. Assn. 


SET-OFF—NEGOTIABLE PAPER—BANKRUPTCY.—1. 
The general rules in equity, as at law, is that joint debts 
can not be set-off against separate debts, unless there 
be some special equity justifying it. 2. If there are 
such equities, the bankruptcy of the party against 
whom they exist, is sufficient ground for the allowance 
of the set-off against notes not due at the time of the 
assignment. 3. When a banker induced a firm to con- 
tinue its deposit account with him, by deceptively 
holding himself out as being still the holder of several 
negotiable notes made to him by the principal member 
of the firm, when in fact he had assigned them as col- 
lateral security for a debt; and there was an undere 
standing between the firm and the banker, from the 
course of dealing between them, that the notes of the 
individual member were to be paid through the deposit 
account of the firm, and which he had a right to treat as 
his own for that and other purposes; on the bank- 
ruptcy of the banker: Held, that after satisfying the 
debt for which the notes of the individual member 
were held as security, the latter, as against the assign- 
ee of the bankrupt, is in equity entitled to set-off the 
account against the balance due on the notes. 4. In 
an action on a negotiable note which the plaintiff holds 
by assignment before due, in consideration of, and as 
collateral security for a loan made by him to the in- 
solveyt payee, against whom the maker is entitled to 
an equitable set-off to the note the plaintiff will 
be limited in his recovery against the maker to 
the amount of the debt which the note secures, and 
will not, in addition thereto, be allowed the amount of 
his attorney’s fees in prosecuting the action. 5. The 
set-off as to the Allen note, and the deposit account of 
R. Hemingray & Co. is allowed in favor of R. Hemin- 
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gray against tlie assignees in bankruptcy of Homans. 
The motion of the Second National Bank to be allowed 
the amount of its attorney’s fees is overruled. Opin- 
ion by GILMORE. J.—Second Nat. Bank of Cincinnati 
v. Hemingray. 


_ 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT COMMISSION OF OHIO. 


December Term, 1878. 
[Filed January 29, 1879.] 


Hon. W. W. JOHNSON, Chief Judge. 

TOmAn Boott, 

. T. WRIGHT 

“ LUTHER Day,’ + Judges. 
“« T.Q. ASHBURN, } 


WILL — CONSTRUCTION — “HEIRS.”— 1, Where a 
widow elects not to take under the will of her hus- 
band she can take nothing in virtue of the bequests 
made to her by the will, in lieu of dower. 2. Whilst 
a will should be read and construed by the light of the 
circumstances under which it was executed, yet such 
circumstances can affect its construction only when it 
appears that they were known to the testator at the 
time of its execution. 3. The term heirs, when used 
in a will, is flexible, and should be so construed as to 
give effect to the manifest intention of the testator as 
ascertained by a due consideration of all the provi- 
sions of the will. 4. Where a testator makes a provi- 
sion for his wife, in lieu of dower, and directs that in 
the event of her claiming dower, the balance of cer- 
tain personal property bequeathed for her support 
“shall be shared equally among my heirs,” the words 
“my heirs” will be construed as meaning my next 
of kin, or, my heirs according to the statute of distribu- 

-tion, exclusive of my wife; though his wife, in case of 
intestacy, would, under the statute, have taken all 
such personal property. 5. Hence, where the brothers 
and sisters of the testator are his next of kin, and are 
recognized as such by the statute of descent and dis- 
tribution, after the wife, they are to be regarded as 
the legatees under such will—in case the widow de- 
clines to accept its provisions. Judgment of district 
court reversed, and judgment entered for the plaintiffs 
in error. Opinion by Scorr, J. Johnson, C. J., dis- 
sents from judgment.—Jones v. Lloyd. 


EVIDENCE — DECLARATIONS OF WIFE THAT SHE 
HAD OBTAINED DIVORCE.—A wife deserted her hus- 
band, and after being defeated by him in an effort to 
obtain a divorce, went to parts unknown a:.d remained 
away about three years. On her return to the neigh- 
ebay of her husband she declared that during her 

nce she had obtained a divorce, but declined to tell 
where she had been. A few years after, her husband, 
with a view of marrying again if she had obtained a di- 
vorce, sent a messenger to inquire of her as to the truth 
of the matter relating to the alleged divorce, to whom 
she stated that she went away to procure a divorce with- 
out interference from her husband, and that she did 
obtain a divorce, and hoped he would marry again. 
Soon after he communicated this information to the 
defendant, and they were married; and about the 
same time his first wife also married again and lives 
with her second husband. A few years later the first 
husband died, childless and intestate; thereupon, his 
first wife, claiming to be his heir, conveyed a tract of 
land, of which he died seized, to the plaintiff, who 
brought this action against the second wife to dispos- 
sess her of the land; and on the trial of the case, the 
first wife testified that she never procured a divorce, 
Held, 1, That the admissions of the first wife that she 
had obtained a divorce, though relating to a matter of 








record, were, as against a party claiming under her, 
admissible in evidence. 2. A finding upon such evi- 
dence—corroberated by her conduct—in accordance 
with the truth of such admissions, though contra- 
dicted by her unsupported testimony, would not be 
clearly against the evidence, and therefore could not 
be regarded by a reviewing court as erroneous. Judg- 
ment affirmed. Opinion by Day, J.—Edgar v. Rich- 
ardson. : 


WILL — EXECUTION —ATTESTATION — MISTAKE. 
—1l. Where a will has been signed for the testator by 
another person, in his presence-and by his express di- 
rection, in, the absence of the attesting witneses, the ac- 
knowledgment of the fact by the testator in the hear- 
ing of the witnesses, which is requisite, is not requir- 
ed to be made in any particular form of words or any 
specitied manner; but if by signs, motions, conduct, or 
attending circumstances, the attesting witnesses are 
given to understand by the testator that he acknowl- 
edges the signature thereto as his, and the instrument 
itself as his will, it is sufficient. 2. It is not necessary 
in addition to such an acknowledgment, that the tes- 
tator should further acknowledge to each or both the 
attesting witnesses, that such signing was done in 
pursuance of his previous express authority and in 
his presence by the person signing for him. 3. The 
fact of such signing and the authority to sign, when 
done in the absence of the attesting witnesses, may be 
shown by the acknowledgment to the witnesses, or by 
other competent testimony, or may be presumed from 
the facts and circumstances of the case. 4. The due 
execution of a will can not be assumed in the face of 
positive evidence to the contrary or in the absence of 
all proof on the subject, except perhaps in case of an- 
cient wills, merely because it purports to be the will 
of the testator, and the attestation is in due form; 
yet it will not be defeated by the failure of memory or 
corruption of the attesting witnesses, if it can be es- 
tablished by other competent testimony. 5. The orig- 
ina] will, when not lost or destroyed, and not a copy 
from the record in the probate court, used in the 
pleadings, should be produced to the jury in proceed- 
ings to contest its validity. Such will is the basis of 
inquiry, and the trial, verdict and judgment should be 
responsive to the question, whether that paper be the 
last will of the testator or not. 6. Where in such copy 
a devise of lands reads, ‘‘Eighty-six acres off the east 
side” of a half section owned by the testator, and the 
original will reads ‘‘west side,” instead of ‘east side,”’ 
and the jury finds “‘the paper writing produced” to be 
the will, and the court adjudges “the paper writing 
mentioned in the petition” to be such will, the judg- 
ment does not follow the verdict, and the whole re- 
cord leaves it uncertain what is the proper reading of 
the testator’s will. If upon the face of the will it is 
apparent that it has been altered ina material provi- 
sion, and evidence is offered tending to show that 
such alteration was made since its execution, as well as 
to show that it was made before; it is the duty of the 
jury in case the will is established to determine the 
question in dispute, and establish the will as it read 
when executed. 8. If it appears that such alteration 
was made before execution, then the paper writing as 
it reads after such alteration is the will; if made after 
such execution, and such alteration does not invali- 
date the instrument, then the jury should by special 
verdict establixh the will as it read before such altera- 
tion. 9. Proccedings to contest the validity of a will 
under the statute are in the nature of an appeal from 
the order of probate thereof, and all the materiai facts 
in issue are to be heard and determined de novo as 
though such order of probate had not been made, ex- 
cept that such order of probate is prima facie evidence 
of the due attestation, execution and validity of the 
will, and the burden of proof is on the contestants to 

















THE CENTRAL LAW JOURNAL. 


137 








invalidate it. Judgment reversed. Opinion by JOHN- 
SON, C. J.—Haynes v. Haynes. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF WISCONSIN. 





November Term, 1878. 


Hon. E. G. RYAN, Chief Justice. 
‘* ORSAMUS COLE, 
“Wo. P. Lyon, 

“ Davip TAYLOR, 
“ HARLOW S. ORTON, 


Associate Justices. 


NEGLIGENCE—COw RUNNING AT LARGE —CON- 
TRIBUTORY NEGLIGENCE.—1. Plaintiff ’s premises, in 
a city, were so nearly surrounded by railroads running 
within a few feet of them, that his cow, if suffered to 
be at large, would be likely to get upon some one of 
said roads. She was accustomed to go for water to a 
canal on one side of his premises, and might go to a 
river on the other side, but, to reach either, must cross 
arailroad. Late in the fall, when grass was scarce, 
and there was none growing in the immediate vicinity 
of plaintiff’s barn, his cow, after being housed until 
late in the day, was turned into the street without any 
one to look after her; and not long after, being near, 
but not upon the track of defendant’s road, a few rods 

* from plaintiff ’s premises and near the river, feeding on 
grass growing on defendant’s embankment, she started 
‘on the approach of a train, and, after running a short 
distance, was struck upon the track and fatally injured. 
In an action for the damages, the above facts appearing 
from plaintiff’s evidence: Held, as matter of law, 
that plaintiff was guilty of gross contributory negli- 
gence, and could not recover in the absence of malice 
or willfulness on defendant’s part. Lawrence v. Rail- 
way Co., 42 Wis. 322; Curry v. Railway Co., 43 Ib. 665. 
2. The fact that the track was unfenced, and that the 
train was running somewhat faster than usual at that 
place and was not slacked, nor any alarm given, would 
not have sustained a verdict that defendant was guilty 

‘of any willful or malicious act; and acompulsory non- 
suit was properly granted. 3. There was no error in 
rejecting evidence offered by plaintiff, that other cattle 
were in the habit of running at large in the vicinity of 
the place of accident, and that some of them had been 
killed on the track, as those facts would not aid his 
case. Opinion by ORTON, J.—McCandless v. C. & N. 

W. Ry. Co. 


REs ADJUDICATA.—1. A valid judgment is conclu- 
sive upon parties and privies in respect to the ground 
covered by .it, and the law and facts necessary to up- 
hold it. 2. One W. brought suit against the defendant 
city and one M., to restrain the issue of a certificate of 
a special assessment upon W.’s lots for an improvement 
made by contract, let by the city to M. under ch. 322 of 
1875. That act provided that one-third of the contract 

. price of the work should be paid in certificates against 
lots assessed for the improvement; and the terms of 
M.’s contract entitled him to receive certificates on cer- 
tain lots of W. The complaint in W.’s action alleged 
that the contract was unauthorized; the city alone an- 
swered, and the court held that said chapter 322 was 
void, and the city without authority to enter into the 
contract, and rendered judgment as demanded. The 
present plaintiff, as assignee of M., sues the city on M.’s 
contract for the amount of said assessment on W.’s 
lots. Held, that he is bound by the determination in 
the former suit, that the contract of M. with the city 
was void, that determination being necessary to uphold 
the judgment. 3. If the former judgment merely de- 
termines the invalidity of so much of chapter 322 as 
provides for assessing one-third of the cost of the im- 








provement upon abutting lots, still, as it is manifestly 
improbable that the legislature would have passed the 
act without that provision, the validity of such provi- 
sion renders the whole act invalid. 4. Whether the 
plaintiff may not maintain an action on a quantum 
meruit for the balunce due M. for materials and work, 
is not here decided. [Ryan, C. J., concurs in the 
judgment on the sole ground that this action can not be 
maintained on a contract previously adjudged void in 
a suit to which pla.ntiff’s assignor and the present de- 
fendant were parties.] Opinion by LYON, J.—Lawrerce 
v. City of Milwaukee. 


CHECK—NEGLIGENCE—NOTICE—EVIDENCE.—1.B, 

a resident of the village of Waukesha, having, through 
the whole time here in question, funds subject to his 
check in the hands of O M T, a private banker in said 
village, erased with pencil from a blank check upon 
the First National Bank of Milwaukee, the words 
“First National,” and wrote over them the name of O 
M T. neglecting to erase the words “‘Bank of Milwau- 
kee;” and dated and signed the check, inserting the 
sum to be paid and the name of W as payee, and de- 
livered it to W, who wasa resident of said village and 
knew OMT. W soon after sold the check to the plain- 
tiff, a resident of the same village, who had done busi- 
ness there for six years, had a store within a few rods 
of O M T’s bank, and had sometimes transacted bank- 
ing business at the same. Nine days after the date of 
the check, and about a week after plaintiff became the 
holder,O M T suspended payment, and the check, 
which had not previously been presented to him, 
though afterwards presented by the payee, was never 
paid. In an action by the @older against the drawer, 
where the former claimed that the check was false and 
fictitious, because there was no such bank as that 
named therein, while defendant claimed that the non- 
paymant was caused by plaintiff’s negligence. Held 

(1.) That the drawee of the check should probably be 
regarded as sufficiently certain from the face of the in- 
strument itself, and the unerased words “Bank of Mil- 
waukee,” as coming within the principle, falsa dem- 
onstrationon nocet. (2.) That if that be doubtful, the 
above facts show that both W and plaintiff had full 
knowledge of who the drawee was, and of his place of 
business, in time to have obtained payment of the 
check on presentation to him, and both were guilty of 
laches suflicient to defeat the action. 2. Questions put 
to W on his direct examination by defendant, inquir - 
ing whether he knew O M T’s bank and place of busi- 
ness when he took the check; whether he had previ- 
ously received from defendant any similar check, pay- 
able at the same bank; whether O M T ever paid to him 
money on any such check ; whether he informed plaintiff, 
when he passed to him the check in suit, whom and 
what bank it was drawn upon; and whether he (wit- 
ness) knew, when he took said check, where it was 
payable—were improperly ruled out. Opinion by OR- 
TON, J.—Cook v. Bacon. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 


December Term, 1878. 


HON. ALBERT H. HORTON, Chief Justice. 


ne p. Tom } Associate Justices. 


REMOVAL OF CAUSES TO UNITED STATES CoURTS 
—JURISDICTION.—Defendant in error commenced an 
action in the district court of Bourbon county against 
plaintiff in error to quiet the title to a tract of land. 
The record nowhere discloses the value of the land, 
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the consideration of the deeds of defendants, or the 


citizenship of the parties. On the answer day defend- 
-ants filed a petition and bond for removal to the Cir- 
uit Court of the United States. In the petition they 
alleged that the value of the land was $1,000, and that 
the parties were citizens of different States, but such 
petition was not verified and no evidence was offered 
in support of its allegations. The bond was in the 
penal sum of $100, and was signed by two sureties. 
The bond was neither executed before nor approved 
‘by any court or officer, nor was there any affidavit or 
other evidence of the solvency of these sureties. The 
penalty of the bond was not fixed by any court or of- 
ficer. The district court without noticing the petition 
or bond proceeded to try the case and rendered judg- 
ment. Some two months thereafter defendants filed a 
motion to vacate the judgment and tendered affidavits 
of the sureties as to their solvency, but no other testi- 
mony upon that or any other matter. The district 
court overruled the motion. Held, that the record 
Aiscloses no error on the part of that court in render- 
ing judgment in the first instance or in overruling the 
motion to vacate the judgment. Opinion by BREWER, 
J. Valentine, J., concurring... Affirmed. All the 
justices concurring.—Goddard v. Bosson.. 








CORRESPONDENCE. 
GUARDIANS BONDS — BRANDT ON SURETY- 
SHIP AND GUARANTY CORRECTED. 

To the Editor of the Central Law Journal: 

On page 299, of Volume 7, of your paper, you re- 
view the then recently published book of Mr. Brandt 
on Suretyship and Guaranty. In the generous measure 
of praise there accorded to the work, you say “‘whoever 
has occasion to turn to the law of suretyship and guaran- 
ty will find in this book every decided case on the par- 
ticular question he wishes to have answered, and will 
find them easily.” Your estimate of the thoroughness 
of the author’s researches seems to square with his 
own, for in the preface he says: ‘The following pages, 
itis believed, contain references to substantially all 
the reported cases bearing on the subject treated of 
herein. All the reports have been examined by the 
author, and the points decided in such cases as related 
4o sureties and guarantors have been carefully noted.” 

Now, in the body of the work, page 632, sec. 491, 
Mr. Brandt uses the following language: “A suit 
against the sureties on a guardian’s bond is sustainable 
~without a previous liquidation of the amount due by 
the guardian.” The only authority cited in support of 
this sweeping dictum is the case of State v. Hum- 
phreys, 7 Ohio, 224. It is somewhat difficult to say 
just what Mr. Brandt means by the word “liquida- 
tion,” as above used. If, however, he means by it the 
same thing intended by the court in the case he cites, 
and where the same word is used, or if he uses it in its 
ordinary acceptation, and as defined by Bouvier, then 
I undertake to say that such is not the law in Ohio 
now, nor has it been for twenty years past, if, indeed, 
it ever was. In the light of the authority of several 
respectable courts of last resort in other States, I assert 
further that such can not be the Jaw in those States, 
respectively. Still less can it be laid down as an un- 
limited rule for a text-book intended for use and ref- 
erence by the courts and legal protession in general. 

The case of State vy. Humphreys, which is the 
foundation of Mr. Brandt’s statement, was decided by 
the Supreme Court of Ohio 1n the year 1835. It seems that 
the same question has not since been before the court. 
The reasoning upon which that decision was based is 
that the statute then in force in Ohio, regulating the 
administration of estates of deceased persons, did in 
terms require a liquidation of the accounts of the ad- 
Zninistrator, either by final settlement, judgment or 





admissions in the probate court, as a necessary pre- 
liminary to a suit against the sureties on his bond as 
for a breach thereof. Statute of 1834, p. 36. The 
guardian’s statute then in force in Ohio (the statute of 
1824), on the other hand, was silent as to any such 
prerequisite step of liquidation; and, therefore, the 
court leaves the matter just where the statute left it, 
inferring that the legislative intent must have been, by 
prescribing the step in the one case and omitting it in 
the other, not to require such liquidation of the guard- 
ian’s accounts as a condition precedent to a suit on his 
bond. 

This mode of reasoning—purely negative—and the 
rule deduced therefrom, which the court say they 
adopt, because it seems to them the “most just and 
convenient,” does not commend itself to the average 
mind for its force or originality; and even the justice 
and convenience which the court saw in it may fairly 
be questioned in the light of the endless controversy 
which must result from submitting the multifarious 
disputed items of an unadjusted, unascertained and 
unliquidated account between a guardian and his ward 
to the jurisdiction of a common law forum when the 
bond is put in suit. 

But whatever merit there may have been in the de- 
cision in State v. Humphreys in 1835, there is none 
left since the statute on the negations of which it was 
based is no more. That statute did compel the 
guardian to account within three years after his ap- 
pointment and at the end of every two years thereaf- 
ter, but it nowhere provided for a final settlement of 
his doings and a finding of the balance due upon such 
liquidation of his accounts. 

But the statute of April 12, 1858 (55 Ohio Laws, 54), 
and which as to the point in question is still in force. 
does in fact require that final liquidation of guardians 
accounts which the statute of 1824 lacked. Section 2 
provides that “the probate court shall have exclusive 
jurisdiction.”?” The necessary machinery for compel- 
ling such settlement is also fully provided. 

If, then, the statute says in terms that the probate 
court shall have “‘exclusive jurisdiction” over the liqui- 
dation of guardians’ accounts, how shall Mr. Brandt 
say that without liquidation those accounts shall be sub- 
mitted to the jurisdiction of a court of common law and 
be there passed upon by a jury? for in such a court, if 
at all, must suit be brought against the sureties on the 
guardian’s bond. Equally pertinent is the query, how 
shall Mr. Brandt lay that down as being the law in 
1878, which was perhaps the law forty years ago, but 
the reason and foundation of which have long since 
been swept from the statute book? 

But bring Mr. Brandt to the test he has proposed to 
himself in his preface, viz.: that ‘all the reports have 
been examined by the author,” and that his book con- 
tains “references to substantially all the reported cases 
bearing on the subject treated of,’ and let us see if his 
proposition in sec. 491 is true, or is the law outside of 
Ohio. We are not here left to the slow process of com- 
parison of statutes. The field of authority, resting on 
reported judicial decisions, all apparently well con- 
sidered, and some of them exhaustive of the subject, 
is full of contradictions of that proposition. 

The first case I desire to notice is Robertson v. Rob- 
ertson, 1 Root. 51, and the syllabus of which is: “A 
guardian is not liable to be sued by his ward until 
called upon by the judge of probate to account.” In 
\ this case a plea in bar setting up that by law no action 
would lie against the defendant until be had been first 
called upon by the probate court to account, was, on 
demurrer, adjudged sufficient. The case of Smith v. 
Philbrick, 2 N. H. 395, asserts the same principle un- 
der a converse state of facts; and the court say: “ It 
can not admit of a doubt that accounts between guard- 
ians and wards can be more conveniently settled, and 
with less expense to the parties, in the courts of pro- 
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bate, than by actions at law in this court. Besides, 
according to the course of proceedings in those courts, 
guardians must there make oath to the truth and jus- 
tice of their claims, which may in many cases 
be of much importance to the ward. * * * It seems 
to us that it would be highly improper to permit 
guardians to maintain against their wards actions for 
money advanced and services rendered by them as 
guardians, while their accounts remain unadjusted in 
the courts of probate. For, in such cases, we must go 
into an investigation of the whole guardianship ac- 
count. * * * It isastrong argument against the 
plaintiff that this suit is the first of the kind. No trace 
of such a suit is to be found anywhere in the region of 
the common law. Had this remedy been necessary it 
would certainly have heen resorted to before this day. 
It is the opinion of the court that this action is not 
maintainable.” 

In the above case suit was brought two years after 
the termination of the guardianship. Now it will 
hardly be contended that the principle enunciated 
above does not apply with equal force to a suit by the 
ward against his guardian, and @ fortiori, to a suit 
against the guardian and his sureties on his bond, for 
the sureties have no privity with their principal’s de- 
linquency, and should be hedged about with all the 
safeguards with which the law designs to protect 
them, But if it should be doubted, then I call atten- 
tion to the cases of Critchell v. Hall, Buzzell v. 
Hall, and Young v. Hall, 56 N. H. 3824, et seq., of 
which the syllabus is: * * * * “ The jur- 
isdiction over the settlement of guardian’s accounts 1s 
in the probate court. The declaration in an action in 
favor of a guardian against his ward, or of a ward 
against his guardian, must show that the account has 
been settled in the probate court.” In this case Cush- 
ing, C,J., says: * * * * “The cases of Smith v. 
Philbrick, 2 N. H. 396, Rogers v. Wendell, cited ind 
N. H. 69, Phelps v. Worcester, 11 N. H. 51, and Smith 
v. Davis, 45 N. H. 570, are all authorities to show that 
actions can not be maintained by guardians against 
wards, or wards against guardians, until the guardi- 
an’s account is settled in the probate court.” In 
Smith v. Davis, 45 N. H. 570, the court say, among 
other things: “‘By the policy of our law the probate 
court is made the tribunal for the settlement of all 
guardians’ accounts.” 

The cases above cited cover a line of decisions of the 
Supreme Court of New Hampshire from 1821 to 1876, 
entirely uniform on the point in question. See, also, 
Nutz v. Renter, 1 Watts. 229. From the cases thus 
far it appears that in some of our States at least, the 
courts of last resort do hold it to be indispensable 


that a liquidation of the guardian’s accounts be first had | 


inaforum quite apart from the courts of common 
law, before an action will lie against him at the suit of 
his late ward. 

It would seem to be a fair inference from this state 
of the law that no action could be maintained against 
both guardian and sureties, without a like liquidation 
of his accounts. But if such a conclusion be denied, 
then I propose to show that such is the rule of law 
as settled by positive adjudications; and I first cite the 
case of Bailey v. Rogers, 1 Greenl. 185. This was an 
action of debt ona bond given tothe plaintiff in his 
capacity as judge of probate by one Ridley, and the 
other defendants, his sureties, as guardian to certain 
minors. There was a plea and replication, to which a 
demurrer was interposed; in his opinion, sustaining 
which Preble, J., says, inter alia: “ It is the judge of 
probate from whom the guardian received his ap- 
pointment; in whom is confided the power of remoy- 
ing the guardian for misconduct; to whom the guard- 
ian is by law to account; by whom those accounts are 
to be examined and allowed, and in accordance with 





whose decree; made pursuant to the law, the balance 
remaining in the guardian’s hands is to be paid. 
We hold therefore that when the guardian neglects to 
account, a citation from the judge of probate requir- 
ing him to render his account is a necessary prelim- 
inary in order to charge the guardian on his bond. 
* * * * The replication is bad.’ 

To the same effect is the case of Stillwell v. Miller, 
19 Johns. 303, 304. This was an action of debt on a 
bond given by the defendants, on the appointment of 
Mills and Ludington as guardians of the wife of plain- 
tiff when she was a feme sole. The declaration alleged 
that the plaintiffs afterwards demanded of M. & L. an 
account of their guardianship and of the property of 
the wife in their hands, which they refused to render, 
ete. There was a demurrer to the declaration and 
joinder in demurrer. Per Curiam: “It does not ap- 
pear that the accounts of the guardianship have been 
settled by the parties, or that any proceedings have 
been had before the chancellor, requiring an account 
of the guardians. Until the accounts are thus settled, 
an action can not be sustained on the bund. A guard- 
ianship is a trust, and it peculiarly and exclusively be- 
longs to the chancellor. A guardian must first be 
called to account before the surety is liable. 1 Johns. 
607 The chancellor is authorized to make allowances 
to the guardians, and that court has every facility for 
finally adjusting the trust; whereas, in a court of 
common law, it would be extremely unfit to submit 
the accounts to the decision of a jury or referees. 
Judgment foi defendants.”’ See, also, Salisbury v. 
Van Hoesen, 3 Hill, 77. 

The case of Commonwealth v. Raser, 62 Penn. St. 
436, with cases cited, is to the same effect. It was there 
conceded that the plaintiff had become of full age five 
or six years before bringing her action, and that Lock- 
wood, her late guardian, had, for all that time and 
more, been out of the State and a resident of Illinois. 
Yet the court aftirmed the judgment of non-suit 
against the plaintiff, and held that a guardian’s bond 
can be put in suit in a court of common law only 
when the guardian’s liability has been fixed by the 
finding of the orphan’s court upon a final settlement 
of his accounts; that court having ample powers to 
compel such final settlement. 

Matthews in his work on Guardians, p. 92, says: 
“And itis proper here to remark that a guardian is 
not liable, in an action by his ward, until he has been 
called on by the judge of probate to settle his account, 
and has refused, or has settled, and a balance has been 
found due tothe ward. * * * * In other words, 
as between them, the probate court is the only proper 
medium through which their accounts can be ad- 
justed.” 

Again, a grave objection to Mr. Brandt’s state- 
ment seems to me to be that it cuts off and eliminates 
from every statute of limitations applicable to the be- 
ginning of suits on guardian’s bonds the essential ele- 
ment of fixidness of the time at which the statute 
shall begin torun. That such atime must be definite 
and precisely ascertainable, and that without these 
requisites all such statutes must be practically inoper- 
ative and fruitful sources of litigious controversy, can 
not well be doubted. Now mark theresult. Suppose 
the dictum of Mr. Brandt to be the law, viz.: that no 
liquidation of the amount due by the guardian is nec- 
essary before his bond can be put in suit. 

By statute in Massachusetts, Ohio and some other 
States, a recovery may be had by the ward by suit on 
the bond from “the heirs, widow as next of kin, next 
of kin of the deceased, and tne devisees and legatees 
under his will,’”? where the deceased was in his life- 
time a surety on a guardian’s bond, and where the 
delinquency of the guardian arose after his death. 
But the same statute has this proviso: * * “No 
such suit shall be maintained unless it be commenced, 
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within one year next after the right of action shall 
first accrue.” 

The question now arises when does the right of ac- 
tion in such cases accrue? Mr. Brandt says that no 


liquidation is necessary in order to fix the point. It | 


| 
| 


follows that it may accrue whenever the ward is legally | 
able to sue—i. ¢., the day he obtains his majority. But | 


in the same States in which such statute is in force the 
‘guardian is required to make his final accounting of 
. his doings as such guardian at the expiration of his 
trust, an accurate knowledge of which the ward must 
have before he can intelligently bring his action for ‘he 
balance due to him. A citation is often necessary before 
the account is filed. Then the probate judge, at his 
own convenience, must by law aslvertise the account 
for final hearing. The advertising must run through 
three weeks, The account as filed may be totally un- 
just to the ward himself, and for his own protection 
he may be compelled to file exceptions to it. The 
exceptions must then be heard, after notice; evidence 
must be brought, often from distant States; not un- 
frequently adjournment after adjournment is had to 
suit the necessities of the case, or the convenience of 
the parties, and it is by no means an isolated example 
to have the guardian’s final account still pending in 
the probate court atthe end of eighteen months, or 
two years after the ward’s disability is removed, and 
he has arrived at full age. Meanwhile the statute 
steps in and interposes its bar of one year, and the 
plaintiff’s right of action is forever gone. This 
seems to me to be not an unfair deduction from 
Mr. Brandt’s exposition of the law, than which noth- 
ing can well be more unjust or more absurd. I heard 
recently an attorney argue in all seriousness, in a case 
in which the running of this same limitation was in 
question, tliat the right of action was lost because he 
waited for the judgment of the probate court to liqui- 
date the account of his late guardian before bringing 
suit on the bond, instead of beginning within the year 
after reaching his majority. And he so argued be- 
cause Mr. Brandt had said that such was the law. 

I remark in passing, that Mr. ‘Brandt says, on p. 633; 
“Tt has been held that the estate of a surety on a 
guardian’s bond is liable for a default of the guardian 
which occurred subsequent to the death of the 
surety.”” He supports this by one case in 47 Ind. 345. 
It has not only been so held, but such is the express 
terms of positive enactment, as in the statutes above 
cited and others. 

After a most laborious examination of this ques- 
tion, in the light of statutory enactment, and of such 
authorities as are accessible, I can reach no other con- 
clusion than that Mr. Brandt’s statement is not the 
law, is erroneous and misleading, and that an adjust- 
ment and liquidation of the amount dueto the ward 
trom his guardian must be had by the finding of a tri- 
bunal separate from a court of law; that until such 
liquidation is there had no liability arises on the bond, 
for there has been no breach of it, and that until such 
breach is so made the ward is entitled to no remedy 
against the sureties, and as a plaintiff in an action on 
the bond has no standing in a court of common law. 

CHARLES R. GRANT. 
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MASSACHUSETTS CRIMINAL Law. — A _ Practical 
Treatise on the Authority and Duties of Trial Jus- 
tices, District Police and Municipal Courts in Crim- 
inal Cases, with Forms in Criminal Proceedings and 
Precedents of Complaintf, Indictments and Special 
Pleas. By FRANKLIN FISKE HEARD. Boston: Lit- 
tle, Brown & Co. 1879. 


This work will be of much use to the criminal law- 








yer, even outside of the State of whose criminal laws it 
in the main treats. To the Massachusetts practitioner 
it will be invaluable. It will be of use to the Missouri 
or Illinois lawyer, because the criminal law and pro- 
cedure of Missouri or Illinois, or of any of the States, 
are not, after all, very dissimilar, and in this treatise 
these subjects are handled in a style at once clear and 
succinct. It is a novelty to see a work on criminal law 
in less than two volumes, and the contents of the 
treatise before us (which the title page above set out 
shows), is a suflicient proof of the great labor ex- 
pended in its preparation. The book contains over 900 
pages, including the Index and Table of Cases. Of 
its mechanical execution nothing more need be said 
than that it is in the usual style of the great publishing 
house whose imprint it bears. 





Not strictly in the line of legal publications, but still 
a work which will be largely read by lawyers, is an 
edition in the English language of ROSCHER’s POLIT- 
ICAL ECONOMY, recently issued by Callaghan & Co. of 
Chicago. Prof. Roscher is a distinguished German 
political economist, and is recognized by students as 
the founder and leader ot the historical school of po- 
litical economy. This work has received great atten- 
cion from those who are interested in the subject, and 
the present edition brings it within the reach of all, 
Mr. Lalor’s translation is said to be exceptionably cor- 
rect, and the publishers’ work is excellent. It is in 
two volumes, and is sold in cloth at $7; in sheep, $8; 
and in half calf, $10. 
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THE POWERS OF CONSOLIDATED RaILway Com- 
PANIES are considered by Charles W. Hassler, of the 
New York Bar, in a neatly bound pamphlet of eighty- 
eight pages. The author’s experience in litigation of 
this character qualify him in an eminent degree to 
discuss this question with learning and authority. 
Any one who is called upon to investigate these points 
will find the pamphlet indispensable. 








NOTES. 





THE SUPREME COURT COMMISSION OF OHIO ex- 
pired by limitation on the first of this month——The 
President has nominated William Butler, of Philadel- 
phia, for United States District Judge for the Eastern 
District of Pennsylvania, rice Cadwalader, deceased. 
—In a case in the St. Louis Circuit Court a few days 
since, defendant’s counsel assailed the amended _ peti- 
tion of plaintiff as “ without backbone or bowels,” 
and the court sustaining the objection, plaintiff took a 
non-suit before the case reached the jury. Plaintiff’s 
attorney then prayed the court to set aside the non- 
suit and grant a new trial thus pathetically; “The 
court erred in permitting one of the counsel for the 
defense to grossly abuse and stigmatize plaintiffs 
pleadings in the presence of the jury, the court hav- 
ing good reason to believe the motive which influenced 
counsel so to do was for the purpose of holding plain- 
tiff’s attorney up before the jury in a ridiculous light, 
thereby scandalizing the proceedings and arousing the 
resentment of the one attacked, and diverting his 
mind and attention from a proper consideration 
of the trial.”’ This in 1879. The new President of 
France, M. Grevy, and the President of the Chamber of 
Deputies, M. Gambetta, are both lawyers. Since 1851, 
the former has devoted himself almost entirely to bis 
profession, , 
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